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GFTHE 

RULINGS AND DECISIQNS 

OF THE SEVERAL HIGH COURTS 

IN INDIA. 

L CRIMINAL LAW. 


1 . ABETMENT. 

1. It is not necessary, to constitute the offence of abetment, that the aot abetted 
ehould be committed. 18 W. R. 32. 

2. In order to convict a person of abetting the oommiseion of a crime, it la 
not only necessary to prove that he has taken pai’t in those steps of the transactioii 
■erhich are innocent, but in some way or other it is absolutely necessary to omuaOCt 
him with those steps of the transaction which are criminal. 20 W. B. 41. 

3. An omission to give information that a crime has been committed does nol, 
under S. 107 P. 0. amount to abetment unless such omission involves a breach oSf a 
legal obligation. 4t B. L. B. A. J. 7, 

4. Held, that whore A gave a dab to ,B, who had given out his intention to 
coerce the party against whom he was acting, and who inflicted grievous hurt on 
such party with the dab. A was guilty of abetment within the second head of the cL 
3, a 107 of the P. C. 12 W. B. 52. 

ABETMENT (punish/me)it for — where the act abetted {$ committed in 
consequence) P. C. S. 109. 

5. Under S. T09 P. C. the abetment must be of an offence pnnishatde tiikdev 
that Act, and not of an offence punishable under a distinct and special ! laWi* 7 '*'W^ 
B. §4. 

ABETTOR, P. a ^.108. 

6. a 108 P. 0. does not contemplate any acts of subse^ueht abetment) or 
provide for the punishment of each officers except when they are sttc^ as are 
defined in S* S. 212 to 218. 8 IT. P. 28. 

ABETTOR (present whm effmee is eomm^ded ) P. C. S* 114, ! v 

jf. ordmr to bring apriscmer within S. 114 B. it is neeewasy^^^l^ 
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make out tlie circumstances which constitute abetment, so that, << if absent '' he 
would have been liable to be jninished as an abettoT\” and then to show that he 
was also present when the offence was committed. 7 W.B, 49. 

8. Ajoordingto S. 114 P. C. if the nature of tho act constitutes abet- 
ment, the abettor, if present, is to b© deemed to have committed the offence 
though in point of fact another actually committed it. 4 Af. B, App. 37. 

9. S. 114, and not S. 149, was held to apply to a case where, upon a charge 
of mischief by fire, tlie prisoner admitted that ho was an abettor, and that he was 
pi*©sent at tho time the offence was committed. 17 TT. 52. 

10. When a person abets the commission of an offence and is present at tho 
time when it is committed, he should be tried, under S. 114 P. C. lor tho same 
offence as the principal. 8 B. R. 164. 

ABETTORS AND PRINCIPALS. 

11. When two persons take an active part in a murder, they become principals 
in the first degree though one of them only may have been tho actual killer. If 
one stood bv whilst the crime was being committed, he would be an abettor. 1 W. 
11 49. 

12. Whore several prisonora were all concerned in a case of torture and were 
prosecuting a common object, each was held guilty as a principal and not as an 
abettor of others. 7 TF. B. 3. 

13. If several persons go out together to apprehend a man and take him to 
the Thanna on a charge of theft, and some of the party in the presence of the 
others assault and ill-treat the man, all present do not necessarily by their ])resenoo 
assist every act done, nor are consequently liable as principals. 5 W, 11. F. B. li. 45. 

1 4. Persons punished as principals, cannot also be punished for abetment of 
the same offence. 4 IF. B. 23. 


ASSAULT {abetment of) 

15. Where, of several persons constituting an \inlnwful assembly, some only 
are armed with sticks, and A one of them, is not so armed, but picks up a stick and 
uses it, B (the master of A) who gave a general order to i)eat, is guilty of abetting 
the assault made by A. 12 IF. ii, 51. 

CHEATING OR EXTORTION {abetment of) 

16. The mere issue of a HooJavmnamah ( to collect statistical information ) 
by a Police Officer is no legal ground for a conviction of abetment of cheating or of 
eitortiou. 4 W. li. 5. 


DACOITY {abetment of) 

17. Knowing of a design to commit a dacoity, and voluntarily concealing the 
existence of that design with the knowledge that such concealment would facilitato 
the commission of dacoity, does not amount to an abetment of the dacoity. 4 W.Il.2. 

IiALSE CERTIFICATE OF SUMMONS {abetmerit of issue of) 

18. Although there was no chowkeedar in the village of the name appearing 
on the receipt acknowledging due service, the prisoner was acquitted in the absence 
of proof cf guilty knowledge or belief, it being probable that he (an utter stranger iu 
the village) was deceived by the villagers. 3 IF. B. 37. 

FALSE CHARGE {abetment of) 

19. The conviction of a Police Inspector for having abetted the bringing ‘of a 
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false ohavgo of murder, quashed, because it was not distinctly shown that he preferr- 
ed the charge mala Jid^e, 2 W, II. lO. 

FALSE EVIDENCE ( abetment of) 

* 'I 

2Q. There can be no offence of the abetment of giving false evidence unless 
the person charged with abetment intended not only that the statement sliould be 
rpade, but intended that the statement should be made falsely. 20 W. R. 41, 

21. The prisoner asked a witness to su[)preRs certain facts in giving his evi- 
dence against the prisoner before the Deputy Magistrate on a charge of defamation: 
Held that tins was abetment of giving false evidence in a stage of a judicial 
proceeding and was triable before a Court of Session only. 2 AT. R. 438. 

22. Where C. falsely represented himself to be U and the writer of a docu- 
ment signed by D and T knowing that C was not U and had not written such 
document, adduced C as U and as the writer of that document, —Held that T 
ought to have been convicted on a charge of abetting the giving of fake evidence. 
8 W. R. 5. 

HURT, GRIEVOUS {abetment of) 

23. The prisoners having al>etted an assault, and murder having been com- 
mitted: Held, under the peculiar circurnstaucos of the case, that they were guilty of 
abetment of grievous luirt and not abetment of murder. 5 W. R. 7G. 

24. Where A ordered B and C to seize and forcibly take D in the contem- 
plation of an assault upon D, and D was so beaten and tortured as to have died in 
consequence: Held that A was guilty at least of abetting the commission of volun- 
tarily causing grivous hurt. 7 W. R. 97. 

25. Held that the prisoners could not l>e convicted of abetment of grievous 

hurt, and of abetment of riot, after having been convicted of both charges as prin- 
cipals. As, however, the evidence credited by the jury was held by the High 
Cout to support a conviction of culpable homicide, and as the prisoners, even on 
their conviction, on the lessor charge of grievous hurt, might have been sentenced 
to a much iieavier punisliment than had been passed on them, their punishment 
was not reduced. 4 W. li. 37. ^ 

MURDER {abetment of— by impossible means) 

26. Quere. Whether abetment to murder by sorcery or other impossible 
means is an ode nee under the Penal Code. 10 B. R. 75. 

THEFT {abetment oj) 

27. A person can he convicted of abetment of theft under the first Explana- 
tion of S. 107 P.C., only if ho eithei procures or atteui])ts to [)rocui-e the commission 
of the theft. Mere siibseqaeut knowledge of the offence is insufficient. 2 W. R. 40 

28. The carrying off of certain buffaloes belonging to the complainant by order 
of the acouRod, and the retention of them in the custody of tlie latter’s* servant, were 
held to amount loan abetment of theft as delined in the Penal Code. 18 IP. R. 8. 

29. A prisoner who consented to form one of a party who committed theft, and 
resiled froui hia agreement but was present at the commission of theft, does not 
coma witliin cl. 2 S. 107 P. C., and ought not to have been convicted of the theft 
but of the abetment thereof under cl. 3 S. 107 and S. 109 P. C. read together. 
8 ir. R. 78. 
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II. ATTEMPTS TO COMMIT OFFENCES. 

ATTEMPT (totommit an offence not othertdse expressly provided for) F. (7. (S. 511. 

1. To constitute the offence of attempt under S. 511 P. C. there must be an 
act done with the intention of committing an offence, and for the purpose of com- 
mitting that offence, and it must be done in attempting the commission of the 
offence. 

The provisions of S. 511 P* C. do not extend to make punishable as attempts 
acts done in the mere stage of preparation. Although such acts are doubtless done 
towards the commission of the offence, they are not done in the attempt to com- 
mit the offence within the meaning of the word '^attempt’' as used in the Section. 
4 N. TP. P.K 46. 

2. To constitute an offence under S. 511 P. C. it is not only necessary 
that the prisoner should have done an overt act towards commission of the offence, 
but that the act itselfvjshould have been done in the attempt to commit it. 3 B. L, 

B. A. J, 55. 

3. Held by Glover J. that incendiarism having, on several occasions occurred, 
in a village, produced by a ball of rag with a piece of burning charcoal within it, 
and the prisoner one evening being discovered to have a hall of that description con- 
cealed in his dhoti, which contained burning charcoal, he is, under S. 511 P. C. 
guilty of an attempt to commit mischief by fire. The possession of the instrument 
to commit mischief by fire, and the going about of the person with it, are sufficient 
to raise a presumption that he intended to commit the act, and had already begun 
to move towards the execution. These facts are sufiicieut to constitute an attempt : 

Held by Mitter J, that the possession of a fire-ball and moving about witii it 
cannot support a conviction under S, S. 43G and 511 of the P. C. These facts are 
not sufficiently indicative of an intention to destroy a building used for human 
dwelling. 3 B. L. R. A. J, 55. 

FALSE EVIDENCE {attempt to fabricate) 

4. Facts showing that an accused person had dug a hole intending to place 
salt therein, in order that the discovery of the salt so placed might be used in 
evidence against his enemy in a judicial proceeding, would justify a conviction for 
an attempt to fabricate false evidence. 4 N. W. F. R. 133. 

MIS-CARPIAGE {attempt to came.) 

5. In a case in which the child was full-grown, the Court declined to convict 
the accused of causing mis-carriage under S. 312 P. C,, that section supposing an 
expulsion of the child before the period of gestation is completed, but convicted 
them of an attempt to cause mis carriage under H. S. 312 and 511 read together. 
19 W. R. 32. 


MURDER {att€m 2 Jt to) 

6. In order to constitute the offence of attempt to murder under S. 307 of the 
P. C., the act committed by the prisoner must be an act capable of causing death in 
the natural and ordinary course of events. 

Aliter under S. 511 taken in connection with S. S. 299 and 300. 

Therefore, where the prisoner presented an uncapped gun at E. J. (believing 
the to be capped) with the intention of murdering him, but was prevented from 
pulling the trigger. Held that he could not be convicted of an attempt to • murder 
Upon a charge framed under S. 307 of the P. 0; but that, under the same circum- 
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stances, he might be convicted, upon a charge of simple attempt to murder framed un^ 
der S. 611 in connection with S. S. 299, and 300, 4 -S. 17. * 


HI. COIN (OFFENCES EELATING TO) 

1. It is not necessary, to satisfy the ordinary definition of money, that a coin 
should be a legal tender receivable at a value in rufiees fixed by law. Gold mohurs 
which, although they do not pass at an absolutely fixed value, yet have a current 
value, not ascertainable merely by weighing them as lumps of gold, but attaching 
to tbetn as coin, are coins for the time being used as money ” within the meaning 
of Act XIX of 1872. 6 iV. JF. P. R 187. 

COIN ( delivery to miother of — possessed with the knowledge 
that it is counterfeit ) P, C. S. 239. ^ 

2. S. 239 P, C. is directed against a person other than the coiner, who pro- 
cures or obtains or receives counterfeit coin, and not to the offence committed by the 
coiner, 3 N. W. P. P. 150. 

COIN, COUNTEIIFEIT (delivery to another of— not hiown to he 
counterfeit when it was first possessed) P. C. S. 241. 

.3. The gist of an offence under S. 241 P. C. (passing as genuine coin known 
to be counterfeit) is that, a jiersou should deliver or attempt to induce any other 
person to receive as genmne coin known to be counterfeit. 4 TE. P, P. 62. 

IV. CONTEMPTS OF THE LAWFUL AUTHORITY 
OF PUBLIC SERVANTS. 

ABSCONDING {to avoid service of summom or order) P. C. S. 172. 

1. Held by the majority of the Court {Campbell J. dUseisting) that a warrant 
addressed to a Police Officer to apprehend an offender and to bring him before 
the Magistrate is not a summons, notice, or order within the meaning of S. 172 
P, C, and that the offence of absconding by an offender against whom a 
warrant has been so issued is not punisliable under that section. 5 fF. P. P. B. 
P.71. 

2. A warrant addressed to a Nazir by a Civil Court for the arrest of a defendant 
in execution of a decree is not a notice, summons, or order, within the meaning of 
S. 172 P. C. 4 A. W. P.K 97. 

INFORMATION {giving faUe — to public servant) P. C, S. 177. 

3. A private individual is not bound by any law to give information of any 
offence which he has seen committed. 4 P. L. B. A. J. 7. 

4. S. 177 P. C. does not apply to the case of any pjerson who is examined by a 
Police Officer making a false statement, but to cases, when by la?'', landholders or 
village w^atchmen art. hound to give information, and to other analogous cases of the 
same description. 12 W. B. 23. 

6. Certain vaccinators were charged with furnishing false returns to their 
official superior. The Magistrate found as a fact that the returns furnished were false, 
but ac(|uitted the defendants on the ground that they were not “ legally bound to 
furnish information within the meaning of S. 177 P.C. Held, that S.l 77 embraces eveiy 
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oasre in which a «ubordinate may seek to impose fal so information upon his superior^ 
The defendants in the present case were public servants and, part of the duties which 
they undertook was to make ti ne returns to their official superior. To make false 
returns was therefore an offonc-e. 6 M. B. App. 48. 

’■ INFORMATION {giving fake — with intent to cause public servcmt to use 
his power to injury of another.) P. C. S, /82. 

6. To constitute an offence under S. 182 P. 0. the information given must bo 
information which the informer knew or believed to be false, and it must be proved^ 
that lie gave it with sucli knowledge. 9 W, Pi. 31. 

7. Statemente made by a prisoner for the purposes of his defence, cannot bo 
held to be information given to a public servant '' within the meaning of 8. 182 P. 
C. 2 a: W.P.K. 128. 

8. No ground for a complaint of giving false information to a public soi'vant 
under S. 182 I. C. exists on the part of any one but the public servant against 
whom the offence was committed. 3 K. W. P. R. 194. 

INFORMATION (omission to give— to public servant) P. C. S. 176. 

1 j 0. applies to persons upon whom an obligation is imposed by 

law to furnish certain luformatiou to public sorvanta, and the penalty which the 
law pi-ovidesiamtemled to apply to parties who commit an intentional breacli of 
such obligation. 16 W. R. 35. 

10, The refusal of a person to join in a daooity does not imply a knowledge on his 
part off the commission of that offence, or render him liable to punishment ^uler S.. 
i /b I^.C for intentional omission to give notice or information for the imrposo 
of preventing the oommission of an offence. 7 If. B. 29. ^ 

ORDER (disobedience of lawful) P. G. fi. 174. 

n ^ person summoned as a witness liable under 8. 174 P 

U the fact must be that he inteutionally omitted to attend at the place or time men- 

he wilfully departed from the place where he had 
14 IF R winch It was lawful fur him to depart. 10 IP. B. 33; 

fl i!' 1 convicting a person under S. 174 P. C. it is necessary to prove 

do sa 1717''^''^'^ appear at a certain time and place, and that he did not 

S. 174 P. a does not apply to the case of a defendant escaping from cus> 
tody under a wari-ant in execution of a decree of a Civil Court. 1 7?. Ji. 38. 

H, A Sub-Magistrate convicted certain persons, under S. 174 P.C ofdisoliedi 

fksL>ST’l7i 'T r ''''® «'^''^i«tion8 under ll.o 

first pait of S. 174, were sustainable. Madras Act III of 1&C9 gives Tahsildar newer 
to issue summonses. G M. 11 App. ii. ^ nsimai power 

15. Held that a conviction under S. 174 P. C. for “haviiiirintentionnllv 

16. The accused was coiiTicted upon a charge that he, being summoned as a 

dSved Ho" ^itliout i;ermisLn «r,d there.,; 

disobeyed the sunmions. 1 lie Sub-Magistrate gave the accused a verbal order to 

appear when required, but the Magistrate did not adjourn the case to any particlilar 
day. Held, that the conviction was bad. 6 IT. M. Agu. 10. ^ ' 
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17. Tbe defendant was arrested by a waiTant and was telewed on bail to appear 
before the Magistrate on a specified day. The defendant appeared on that day, but 
the Magistrate being unable to take up the case, a verbal order was given to the defen' 
dant to appear on the following day. This he omitted to do and was convicted under 
S. 174 P. 0. Held, that the conviction was good. 5 M. R. App. 15. 

18. Accused was summoned as a witness in a case to be beard on 27th May. Tho 
flumraoiis was not served personally on accused, but affixed to the door of hia house. 
On the appointed date the case was not taken up, b\it was adjourned by the public 
proclamation until June 5 th. On this latter date accused failed to attend. For this h# 
was convicted of an offence tinder S. 174 P. C. There was no evidence that the Sum- 
mons had been brought to the knowledge of the accused so as to require him to attend 
on the first occasion. Held, that on the ground of there being no evidence of the 
commission of an offence, the conviction must be quashed. 

The adjournrneut of a trial by public proclamation is irregular and objectionable, 
6 M. E. 29, 30. 

ORDER (disobedience to — of ptuhlic servant ) P. C. S. 188. 

19. Before a conviction can be had under S. 188 P. 0., it must be proved that 
the accused knew that an order had beeti promulgated by a public servant directing 
such accused person to abstain from a certain act. 12 TV. R. 49. 

20. Where an order had been made by a Magistrate under S. 318* 0. Cr. P* 
O. in favour of A in respect of certain land, and, D pubsequently obtained an order from 
the Collector declaring him entitled to the same land in persuance of which ho was 
I)at into possession by an officer of the Collector; it was held that before B could be 
convicted under S. 188 P. C. of disobeying an order made by a public officer, it 
should be proved that B was aWare of the order under 8. 318, and that having that 
knowledge he disobeyed it. 16 IT. Ti. 60. 

21. A conviction under S. J 88 P. C., of disobedience of an order duly promulgated 
by a public servant, wdll not stand where the evidence fails to show that the disobe- 
dience caused, or tended to cause obstruction, annoyance, or injury, or risk of obstruc- 
tion, annoyance or injury, to any person lawfully employed, or that it caused, or 
tended to cause danger to liuinan life, health, or safety, or caused or tended to cause 
^ riot or affray. 4 M, R. App. 6. 

22. An order in writing under 8. 62t 0. Cr. P. C. is necessary to sustain a 
charge under S. 188 P. C. 17 IF. R. 57. 

23. Where by direction of Government, tbe Magistrate promulgated an order 
under S. 62 0. Cr, P. C., directing all persons to abstain from hook-swinging 
or other self-torture in public and from the abetment thereof, and no such order was 
upon the record, the High Court annulled the conviction of the prisoners by the 
Deputy Magistrate under S. S. 188 and 114 of the P. C. for having knowingly dis- 
obeyed that order. 18 IF. U, 30. 

24. When an order, under S, 318 0. Cr. P. C., was made between A on 
the one side and B and the then tenants of B on the other, declaring 
that A was in possession of the property in dispute: Held, that this order was 
only binding on the actual parties to the case before the Magistrate, and that subse- 
quent tenants of B could not be criminally punished for disobeying the order in 
question. 3 R. L, R, A. J. 13. 

PROPERTY (illegal purchase of or bid for — offei'ed for sale hy 
public servant) P. C. S. 185. 

25 A person is guilty of contempt under S. 185 P. C. by binding for the 
lease of a ferry sold at public auction by the Magistrate, and failing to complete the 
B ale. 3 TF. R, 33. 

* See 8. 530 N. Cr. P. C.; t see S. 518 N. Cr. P. C. 
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PUBLIC SERVANT [oUiructing in-^discharge of duty ) P. C, S. 186. 

26. Conviction and Sentence under S. 186 P. C. reversed, as the conduct 
of the accused refusing to accompany a measuring clerk employed under Act 1 of 
1865 (Bombay) to bis (the accused's) bouse and permit it to be measured did not 
constitute the offence of obstructing a public servant in discharging hit public 
functions. 

Quere, Whether S. 11 of the above Act justifies surveyors in entering 
private houses for the purpose of measuring them. 5 B, B. 51. 

THREAT OF ll^JURY {topublio. servant.) P. C. S. 189. 

27. A person against whom information has been falsely given with a view 
to his injury, has a right to bring a civil action for damages with or without the 
consent of the public servant against whom the offence was committed, but he can- 
not bring a criminal charge under S. 189 or any other section of Ohapter 10 of the 
P.C. without the ptrmisslon of sncli public servant, the law looking upon the conduct 
of the person who gives the false information as an offence, not against the indivi- 
diml charged, bub against the public servant to whom the false information was 
given. 9 W. B. 31. 

V. CRIMINAL BREACH OF CONTRACT OF 
SERVICE. 

BRECH OF CONTRACT OF SERVICE (during voyage or journey) P. C. .^.409. 

1. Quere, Whether the words ^‘during a voyage or journey’' in S. 490 P.C. do 
not limit the offences made under that section to offences against travellers. 

S. 490 P. C. however, does not apply to a contract to place the defendant’s carts 
at the complainant’s disposal for a specified time to convey a thing from w^her© 
he pleases to where be pleases. 9 IF. B. 12. 

2. An agreement for personal service in convoying indigo from the field to the 
vasts is not a contract, tlie breach of which is punishable by S. 490 P. C. 6 W. B. 80. 

3. Where a legislative enactment renders a servant punishable who leaves his 
employer’s service without due warning, a charge, under such an enactment, will not 
be sustainable, unless it aver not only tJiat the accused left liis employer’s service 
without giving the required warning, but also without lawful excuse. 3 B. B. 

App. 1. 


VI. CRIMINAL INTIMIDATION, INSULT AND 
ANNOYANCE. 

CEIMINAL INTIMIDATION, P. C. S. 503. 

1. An intention to intimid^ito, insult, oi* annoy ftny person in possession o£ ft 
house, does not mean to insult or annoy any person in construotire, but in actual 
possession of the premises. 17 W. B. 47. 

2. Where the accused went to the complainant, the brother of an adult 
woman, and tnld him that he, had come from the jSarkar and would get him six 
months’ imprisonment if he (the complainant did not let his sister go : Held that 
these words did not constitute either criiqinal intimidation, within the meaning 
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of S. 503 P. C. (there having been nd threat of an injury in the sense of the Code) , 
or any other offence known to theiaw. 8 B, II, 101. 


VII. DEFAMATION. 


1. The Penal Code makes no distinction between widtten and spoken defama* 
tion. 2 W. 11 36. ‘ 

2. The Criminal law of this country with regard to defamation depends on the 
constrdctioTi of S. 499 P. C., and not on what may be the English law on the same 
object. 1 4 TF. li. 27. 

3. The act of filing in Court a p^^tition containing imputations concerning a 
person calciilated to barm his repiitation, with the intention that it should be read 
l)y other ])erson8, amounts to making or publishing the imputation within the mean- 
ing of S. 499 P. C. 14 W. n. 27. 

4. Act XVITI of 1862 refers only to the High Court in its Original Criminal 
Jurisdiction, and is not applicable to MofusKil Courts. S. 27 of that Act requires 
proof of the existence of the circumstances relied on as a defence, before good faith 
can be presumed in a case of defamation. The onus of proving good faith is on the 
person making the imputation. Before such person can claim the benefit of Excep- 
tion 9, S. 490 ot the P. C., he must shew that he has exorcised due care and caution, 
4 W. IL 22. 

5. A Picador or jMooktear relying upon the statements of his client, and in 
good faith, introducing into a i)leading a defamatory averment, will be protected 
from liability for defamation by the 9th Exception to S. 499 of the P. C.; but the 
case is otherwise if the pleading be pre])ttre<l by a person who has no such employ- 
ment, and does not act in good faith. 2 J\\ IF. J*. li. 473. 

6. A report made by an officer in execution of his duty and as the result of 
an order from his su])erior, wliich contained sweeping imputations against others, 
imputations which did not a})pcar from the report to be made recklessly or unjusti- 
fiably, does not amount to defamation and is covered by the 9Lh Exception to S. 
499 of the P. C. 14 IF. 11 22; 6 B. L. 11. App. 42. 

7. A letter written by a Brahman to the Brahman community of the neighbour- 
hood, with a view to obtain their decision on a matter affecting his own religious 
intei’ests and that of the Brahman community, if written in good faith, falls within 
Exceptions 8 and 10 of S. 499 of the P. C. 8 B. R. 168. 

8. The Gumaslitah of a Guru or Priest was convicted of defamation for having 
published an order of his master excommunicating the complainant from his caste. 
The letter publishing the excommunication was a statement that complainant 
disobeyed some one and treated him with disrespect. Held, that the letter contained 
no expressions defamatory .^6. If the person so treated was in a position entitling 
him to demand submission and to make non-submission an offence, then that posi- 
tion would render the comrannication privileged, and, if not, then the mere 
statement that the complainant did not obey one whom he was not bound to obey 
was not a defamatory imputation. 6 M. R. App. 47. 

9. Case of defamation in which the complainant admitted all, the more serious 
charges on which he based his complaint. Conviction and sentence quashed, as the 
gist of the offence ( viz that the charge was not made in good faith ) was entirely lost 
sight of.* 1 IF. It 6. 

B 
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10. A false accusation not made in good faith renders the part/ making it 
liable to be charged with defamation. 2 W. 35. 

11. It is not an error in law for a Judge to require a peinion accused of 
defamation to prove the several distinct imputations contained in a libellous article 
published by him, with the same strictness with which he would be required to prove 
them if he wore the defendant in a civil action. 9 B. B, 451. 

12. In a case of defamation, proof of despatch by post to a certain district of 
the paj>er containing the defamatory matter, is tantamount to proof of publication 
thereof in that district. 5 W. R. 44. 

13. A simple assertion ( nowhere disproved ) regarding the way in which a 
Sheristadar had issued perwannaks in an arbitration suit, docs not amount to defa- 
mation. 1 W. B. 24. 

14. A person using defamatory expressions for the protection of his sou’s 
interests, is not privileged, unless the imputation is made in good faith, i e with due 
care and attention. 3 TT. R. 45. 

15. The fact that the complainant is a man of low caste, will not debar him 
from prosecuting for defamation on his being falsely charged with theft. 2 W, B, 3G. 


VIIL DOCUMENTS. (OFFENCES KELATING TO) 

DEVICE OE MAEK (counterfeiting a—f^ tLuthenticating documents) P. C, S- 475. 

1. In order to a conviction under S. 475 P. C.,the document which the accus- 
ed has in his possession must have some counterfeit device or mark upon it, and it 
must be proved that the accused has the document in his possession with the intent 
of usi ng such device or mark for the purpose of giving the appearance of authenti- 
city to the document. The document must be of the nature mentioned in S. 467 of 
the P. C. 15 W, B. 19. 


DOCUMENT, POEGED (using) P. C. S. 471 


2. There must be a fraudulent and dishonest using of a document as 
genuine before a conviction can be had under S. 471 P. C. 8 W. E. 81; 
17 W, R. 32. 

3. A deed of divorce is a ‘Valuable security” within the meaning of S. 30 of 
the P. C. The presenting of a forged document of such a nature for registration and 
obtaining registration would be “ using” within S. 471 of that Code. 11 W. B. 16. 

4. The false alteration of a Police Diary by a Head Constable was held to fall 
under S. 471, P. C. as the forgery of a document made by a public servant in his 
official capacity. 11 }F, B. 44. 


5. A person may be convicted of using as genuine a document which he knew 
to he forged, though he in the first instance produced only a copy of a copy of 

it. er. E.41. j ij kj 

6. A conviction may be had for using as genuine a forged document pur- 
porting to be made by a public servant in his official capacity, notwitlistanding the 
illegibility of the seal and signature thereon. 5. W. R. 96. 


7. In a case in which the accused was charged with dishonestly using as 
genuine a pottah which he knew to be forged, and in which there was a fraudulent 
insertion, it w^ held that it was not necessary to prove that he personally inserted 
the word, but it was sufficient if it was inserted with his knowledge. 9 W, B, 22. 
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8. Where an intention to use a forged document, if necessary, was inferred 
from the facts of the case and from the conduct of the prisoner. 8 W. B. 11. 

FOEGERY, P. C. S. S, 463, 464. 

9. A conviction for forgery under the Penal Code cannot be had unless it is 
proved that the accused himself made a document or part of a document with the 
intention of causing it to be believed that such document or part of a document was 
made by the authority of a person whose authority he knew that it was not made. 
10 W. E. 7. 

10. Where prisoner, to screen his own negligence, altered an office report, such 
conduct does not fall within the definition of forgery in the P. 0. 2 N, W. P. P. 11. 

11. The simple making of a false document constitutes the offence of forgery 
under S. 463 of the P. C., and it is not necessary that it should be issued or made 
known to the injury of a person’s reputation either by being presented in Court or 
shown to any person. A false document may be made in the name of a fictitious 
person 10. W, P. 61, 2 P. L. E. App. 12. 

12. The signing of a vakalutnamah in the name of co-decree -holders without 
their authority to do so, and delivering it to a vakeel with instructions 1© file a 
petition, stating that the debt bad been satisfied, and praying that the case may ba 
struck off the file, is forgery within the meaning of S. 4G3 P. C. 6 TT. P. 78. 

13. By a person consenting to act under a Mookteamamah and attaching his 
name in token of such consent, he does not become a maker of the Mooktearnamah 
or a forger if the Mookteamamah turns out to be forged. 5 W. P. 70. 

14. Where a prisoner, who appealed to the Commissiouer from an order of an 
Assessor under Act XXI of 1867, filed stamp paper for a copy ©f the Assessor’s 
decision after the period of appeal had elapsed, but on appeal averred that he filed 
the stamp paper l>efore the time for appealing had elapsed, and fraudulently obtain- 
ed a certificate to that effect which was ante-dated, it was held that he was guilty 
of having abetted the commission of forgery of a document within S. 463 and cl. 1 S. 
434 of the P. C. 10 W. E. 23. 

15. It must be proved that the accii.sed practised deception so as to prevent a 
person from knowing the nature of the document before the accused can be found 
gudty under S. 4G4 P. C. of making a false document. 9 IF. E. 20. 

16. Where the accused, a MohUrrir in a Registry office, was charged with 
making false endorsements were signed by the Registrar, it was held that, before 
he could be convicted of forgery under part 3 S. 464 P. C. it mnst be shown that 
the Registrar, in consequence of deception practised upon him by the accused, did 
not know the contents of the document he was signing. 20 W. li. 49. 

Plate or seal (^nahing or possessing a counterfeit — ivith intent 
to commit forgery) F. C, S. 473. 

17. Counterfeit seals and forged documents were found in the prisoner's pos- 
session; and as he could giv# no satisfactory information as to how he became possess- 
ed of them, it was inferred that he kept them with the intention of using them frau- 
dulently. 2. W, E. 5. 

18. Where several seals of different descriptions were found in the possession 
of the accused with intent to commit forgery, it was held that under B. 473 
P. C. there was a complete and separate offence committed in respect of every seal 
found, and that the prisoners could be legally convicted of a separate offence in regard 
to each seal unless it appeared that several such seals were in their possession for 
the purpose of committing one particular forgery. 13 IF. E. 16. 
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REPUTATION {forgery for the pvrpom oflutmilng any om'$) F. C. S. 469. 

19. Where a draft petition was prepared with tlie intention of V»eina: used aff 
evidence of a matter, it w'hm held that it fell withiii the terms of S.29 of the P. G.j ami 
as it contained false statements calculated to injure the reputation of a person, tlicr 
offence was held to fall within S. 469. P. C. 10. 11^. F. 61. 

WILL {destroying or cancelling d'c a) P, C, S. 4/ ^ 

20. Til© tearing up of a pottali is the destruction of a valiiahle security with- 
in the meaning of S. 477 P. C. 3 O’, 38. 

WILL OK VALUABLE SECURITY (forcTcry of a ) F. C. S, 4G7. 

21. The forging of a docnmoiit whicli purports on the face of it to be a copy 
only, and which, even if a genuine copy, would not authorise ihe delivery of mov- 
able projierty, is not punishabie under S. 4G7 P. C. 5 L. ii. 56. 


IX. EXCEPTIONS. 

CHILD (act of a-^ahove 7 and under 12 years of age, who has not mfficlent 
maturity of understanding) F. C, /S’. 83. 

1. In coufftnung S. 8.3 P. C. the capacity of doing that which is wrong i 3 
not so mucli to be measured by years, as by ihe stieiigth of the ofi’ender’s under- 
standing and judgment, 'ilie circumstaucos of a case may disclose such a degree of 
malice as to justify the application of the maxim, militia suppht odafem, 1 IT. }i. 43. 

COURT OF JUSTICE done under order of) F. C. l^. 78. 

2. Tlie arrest under civil process of a jndgniont'-debtor going to a Court in 
olxidience to a citation to give evidence, and imulo within tlio precincts of that 
Court, and with some show of violence and contempt of Court, does not entitle tho 
oiheers making the ai-rest to ])rotectiou under S. 78 P. C. 3 W. it. 5.3. 

INTOXICATION (tvlieif it pre rents arts or onnlssi^n from being an offence) 
r. C. S. K 85 & 86, 

3. Drunkenness does not in the eye of tU (3 law make an offenne the more 
heinous, though it is no excuse, and an act whieh if comnutt<*'l by a sober man is 
an offence, is equally an offence if committed by one when di’unk, if the iutoxicatiou 
was voluntarih; caused. 16 11 ^ R 36; 8 />. L. R, Ap]>. 21. 

PRIVATE DEFENCE ( right of) 

4. There can be no right of private defence, either on one side or the other, 
in a case of premeditated riot. 7 IF. R. 34. 

5 The firing of a gun at person at a dist.ance of tw^eiity five yard.s, without a 
reasonable apprehension of danger, and without any necossiiy for so doing, is not 
j ustifiable by the right of private defence. 17 Jf. R. 4G. 

PRIVATE DEFENCE OF THE BODY {wlum the right of^extends to 
cauzing death) P. C. S. lOO. 

C. The legal right of private defence of the body and property ijs not exceeded 
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by a person who is attacked by another with a spear and who stnkes a blow with a 
liititey which results in the death of the party attacking \ and such right ot‘ private 
defence of the body extends under S. 100 P. C. to the taking of life were grievous 
hurt is reasonably apprehended. 11 IF. jK. 41 

7. The right of private defence of person and property w-as not allowed to 1m3 
pleaded in a case where there was no fear of an assault such as is descril>ed in the 
clauses of S. 100 P. 0., ajid where the prisoners used deadly weapons (spears) and 
killed two unarmed persons wlioin they found ploughing land which the prisoners 
believed to be theirs. 18 \V. It. 30 

PRIVATE DEFENCE OF THE BODY (wheii the right of^onhj to 
causing his harm) P. C. S- 101. 

8. Dispute between two pnities (the Mollabs and Sliikdars) in which the 

Slukdars attacked and killed one of the Mollabs when exorcising the right of re-taking 
their own property; three of the Shikdavs being also Woiindcd. The Sliikdars were 
convicted of culpable homicide not amounting to murder, and rioting. As to 
the Mollabs, Loch J. was of opinion that they were guilty of voluntarily causing 
grievous hurt; whilo the majoiity of Court held that they were entitled to the pro- 
tection conferred by S. 101 P. C. on those who, while exercising the right of private 
defence, caused their assailants any harm other than death. 3 11. 47 

PRIVATE DEFENCE OF PROPERTY {when the right of-^exteiuh to 
causing death) P. C. S, 103 

9. The right of prirato d('foncc under S. 103 P. C. is restricted by S. 99 of 
that Code, and does not extend to the inflicting of more harm than it is necessary 
to inflict for the purpose of di^fenco. 14 W. R G8 

10. Held on the fac's of the case, that the accused who were in peaceable 
possession of their jiropcrty and were attacked wtiile in such possession, did not 
exceed the right of private defence of property under S. 103 P. C. 14 IF. R. G9. 

PRIVATE DEFENCE OF VJlOVFMTY {when the right oJ-onJg 
to causing less harm.) P. C, S. 101. 

11. Where the ofience which occasions the riglit of private defence of property 
is criminal trespass, the right of private defence under S- 104 of the P. C., only 
extends (subject to the restrictions of 99) to the voluntarily causing to the WTong- 
doers some harm other than death. 1 1 TF, i?. 74. 

12. Where a person assisted by a friend retaliated sevcrcl 3 '’ on another, who 
trespassed into his house with ihe object of having intercourse with his wife, he 
was held to have committed no offence, — S. S. 96 and 104 justifying him in causing 
any harm short of death to the trespasser ; and his friend was also acquitted as 
having aided him to commit no ofience. 20 IF. R. 3G. 

13. In an affray rosfiecting land one of the aggressive party was killed. The 
prisoners who were cxeicising the right of ju-ivate defence of property were acquit- 
ted by the jury of culpable homicide, but convicted of rioting. Held that tho 
prisoners^ not b(‘ing legally guilty of culpable homicide, were not legally guilty 
of any other ofience cou})led with rioting, and not being rioters or members of an 
unlawful assembly, could claim the benefit of S. 101 P. C. 3 IF. J\. 41. 

14. Whe^e the accused, whose property had frequentlj" been .strden, went 
out with a lattee to watch his property, and with tho latlee struck a thief who 
died from the effects of the blows, it was lield (having regard to the nature of 
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the iuiaries mflicte4 and to the subsequent conduct of the accused) that the case 
did not fall within the 4th. Exception to S. 99, and that the prisoner was not 
euiltv of culpable homicide not amounting to murder, but was protected by b. b. 
^d 104 of the P. C. and had not exceeded the legal right of private defence ot 
property. 12 W. E, 15 

PRIVATE DEPENCE OF PROPERTY {hoiu long the right of-- 


continues) P.C.S. 105. 

15. Where A trespassed on the lands of B, whoso servants seized and confined 
A till the following day, wlicn B gave information to the Police, it was held that the 
conduct of B and his servants, in confining A could not he supported on the f^jound 
that they were exercising the right of private defence of preperty, under S. b. , 1U4: 
and 105 of the P. C. 13 W. 11, 1G5. 


SLIGHT HARM ( acts causing ) P, C. S. 95. 


16. Conviction and sentence by a Magistrate reversed, as the act of which 
the accused were convicted — taking pods (almost valueless) from a tree standing 
Government waste ground — came within the meaning of S. 95 of the P. C. and 
did not, therefore, amount to an offence. 5 B. li. 35. 

THREATS {acts done under) P. C. S. 94. 

17. To obtain the benefit of tlio exception allowed by S. 94 P. C.,it must lx? 
shown that the prisoners were compelled to act as they did from apprehension th at 
instant death would be the consequence of a refusal. 10 IF. II 48. 


X. EXPLANATIONS. 

PUBLIC SERVANT. P. C. S. 21. 

1. An Engineer who receives and pays to others municipal moneys is a pnblic 
servant within the meaning of S. 21, Cl. 10 of the P. C. altliongh he may not have 
the power of sanctioning the expenditure of such moneys. 0 B. li. G4. 

2. An occasional or supernumGrary peon appointed under the orders of the 
Board of Revenue in accordatice with S. 6 Act V. of 18G3 (13. C.) and paid under 
that section by fees whenever employed, is a public servant under cl. 9 S. 21 of the 
P. C.,and as such maybe tried of receiving an illegal gratification under S. IGl 
of that Code. 16 W, B. 27. 

3. The words ‘•'inferior ministerial officer” refer to public servants of a 
lower grade than an Assistant Superintendant of Police. 2 JV, W. P. R. 288. 

SECURITY {ValuaUe) T. C. S. 30. 

4. A settlement of accounts in writing, though not signed by any person, is 
a valuable security ” within the definition of S. 30 of the P. C. 2 M. R. 247. 

5. Held that the copy of a lease is not “ a valuable security'' within tho 
meaning of S. 30 P. C. 4 B, R. 28. 
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EVIDENCE to he fake) P. C. S. 196. 

1» A person who uses in Court false documents as true besides swearing to 
their authenticity, may be convicted under S. 19G P. C. only, and not under 

S. 471 also. 3 W. R. 17. 

2. Where a prisoner produced as evidence an account book, one page of 
which had been fraudulently abstracted, and another substituted for it : — Held, 
that he was not guilty of the offence of attempting to use, as genuine, fabricated 
evidence, unless he new of the forgery and intended to use the forged evidence 
for the purpose of affecting the decision on the point at issue when the book 
was tendered. 7 W. R. 23. 

FALSE EVIDENCE {fahricating) P. C. aS'. 192. 

3. The accused put in an application, which he verified before a Judge of a 
Court of Small Causes praying for a re-hearing of his case under S. 119 Act 
VIII. of 1850, and alleging that he was not aware that a suit had been instituted 
or a decree given against him, though he had authorized a pleader to defend 
the suit. Held, hy Loch J. {Glover J. Contra) that the accused was not guilty 
of au offence under S. 192 of the P. C. nor liable to punishment under S. 24 
Act VIII of 1859. The offence contemplated by the former law requires that the 
document containing the false statement should be made with the intention 
that it may appear in evidence. The latter law does not require that an 
application under S. 119 Act VITI. of 1859, such as the accused made, should be 
verified. 10 W. R. 31 ; 2 B. L, R. A, J. I, 

FALSE EVIDENCE {giving) F. C. aS'. 191. 

4. To constitute the offence of giving fidse evidence under S. 191 of theP. C. 
it is not necessary that the false evidence given should bo material to the case in 
which it is given. Aliter under S. 192. 5 B, R. 68. 

5. The words of S. 191 of the P. C. are very general, and do not contain any 
limitation that the false statement made shall have any bearing upon the matter in 
issue. It is sufficient to bring a case within that section, if the false evidence is in- 
tentionally given, that is to say, if tlie person making the statement makes it ad- 
visedly knowing it to be false and with the intention of deceiving the court and of 
leading it to be supposed that that which he states is true. 16 W. R. 37. 

6. Before an accused poison can be convicted of giving false evidence, it must 
be proved that he made the statements which are the basis of the charge, and fur- 
ther that he made them with the necessary criminal intention. 9 W, P. 52. 

7. The making of a ffilse statement without knowledge as to whether the 
subject matter of the statement is false or not, is legally a giving of false evidence. 
2 TV. R. 47. 

8. The true rule in a case of giving false evidence is that no man can bo 
convicted of such offence except on proof of facts whicli, if accepted as true, show 
not merely that it is incredible, but that it is impossible, that the statements of 
the party accused made on oath can bo true. 11 W. R. 25. 

9. Upon a prosecution for giving false evidence the law does not require 

proof of a corrupt intention. It is sufficit'iit tlijit tlieie is proof of intention, and 
if the statement was false, and known by the accused to be false, it may be 
presumed that, making it, the iXQOMiiQd intentionally gave false evidence. 3 JV. TV. P.B* 
133. • 
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10. Where a person is chnrge<l with making two contradictory statements, 

it mast be proved by direct evidence that both statements were made, and 

there must be au enquiry as to which statement is untrue and whether tlio 

accused wilfully made the statement which is supposed to be false, knowing 
it to be false. 12 W. R 31 ; 3 11 R R A. J. 36. 

11. A Court cannot take cognizance of a bargain to abstain from the 

prosecution of a ])er.son who lias committed such an ofieuco as that of wilfully 
giving false evidence. 3 >V. IF. F. R 166, 

12. A ]'el^on who is called upon to answer to a charge of giving false evi- 
dence should know exactly whatistho false evidence imputed to him. 

A charge that he on or about the 15th. Ajiril 1871, gave talse evidence,” is 
not sufficiently speoihe. 

Although the verification of plaints containing false statements is piinishablo 
according to the provisions of the law for the time being in force for tho punish- 
ment of giving or fabricating false evidence, still it is not quite the same thing ns 
giving false evidence. 3 A. IF, F. R 314. ^ 

13. when a party makes a false statement while legally bound by solemn affir- 
mation, the fact that the statement was one tending to criminate himself will not 
justify his acquittal on a charge of givingfalse evidence. 3 M. R App. 30. 

14. A conviction on a charge of giving filso evidence was set aside, tho al- 
leged conflicting statements having been made after a lapse of 4 yeais, and there 
being no proof of deliberate inteniion to give false evidence, which was held to be 
the gist of the offence. 6 IF. R 80. 

15. A Sub'Kegistrar is competent, for «any purpose contemplated by Act XX * 
of 1866, to examine any person ; and any statement made by sncli person before 
an officer in any proceedings or enquiries under the Act, if intentionally false, 
renders such person liable to a criminal prosecution. G IF. R 81. 

16. A conviction for false evidence wms n])held in a 005^0 where the fals»" state- 
ment was to stop the prosecution of certain Brahmins on a charge of riot or dacoity 
and murder. 7 IF. 11. 51. 

FALSE EVIDENCE {intending to proenre conviction of capital offence) 
r. C. R 194. 

17. Tt is not necessary, muler S. 194 P. C. that the false evidence which is 
given should be evidence given in a Court of justice. Such statement, if made to a 
Police Officer, wmnld amount to tho uffence of giving false evidence as defined by 
S. 191. taking S. 118 of the Code into consideration. 20 IF. R 41. 

FALSE EVIDENCE {intending to procure conviction of offence p2mis7uxhlQ) 
with transportation or imprisonment F. C, S. 195. 

18. The prisoner was convicted under S. 195 of the P. C. of fabricating fals& 
evidence with intent to procure the conviction of a certain yierson of an offence. 
The prisoner’s act was committed in a most public manner and was not calculated 
to lead to the conviction of the person, nor did it appeal that the jirisoner took 
any steps to secure his conviction. Held, that the conviction of the prisoner could 
not be sustained. 5 A^. IT. F. F.. 188. 


SeeAct Vill. of 1871, 



FALSE EVIDENCE. 


1 / 


FALSE EVIDENCE {puntshmetU for) P, C. S» 193. , 

19. It is essential to a charge under !S, 193 P. C. that the prosecution 
should make <»ut that there was on the date stuted in the charge a judicial 
proceeding pending, and that the prisoner in the course of that proceeding made 
the statement alleged to be false. The particular stage of the proceeding should 
be mentioned in the charge. 10 IT. It 37 ; 1 L. R. A, J. 13. 

20. The materiality of the subject-matter of the statement is not a sub- 
stantial part of the offence of giving false evidence in a judicial proceeding; 
and an indictment under S. S. 191. 193 of the P. 0. though it does not allege 
materiality, is good if it alleges sufficient! v the substance of the otfcuco. 1 3f, 
It 38. 

21. A Hindu who has become a convert to Christianity, is not under a legal 
obligation to sjieak the truth, unless his evidence he given under the sanctiuji 
of an oath on tlie Holy Gospels, so as to justify a conviction under S. 193 of 
the P. C. 4. M. It 185. 

22. I'he making of a false rettirn of service of summons is an offence 
punishable, not under S. 181, hut under S. 193 of the P. C. and is cognizable by 
the Court of Session alone. 8 IK. It 27. 

23. A Conviction may be had for giving false evidence under S. 193, P. C. 
even if the evidence be given in matters nut judicial (such as before the 
.Collector acting in liis fiscal capacity under lleg. XIX of 1814), hut it must 
he proved that the false statement was made under the sanction of the law. 
14 IV. It 24. 

24. The mere fact that a person has made a statement which contradicts a 
previous statement is not itself necessarily sufficient to bring him within 8. 193, 
The circumsUnees under which, and the intention with which, the particular 
statonieut relied on by the prosecutiott is made, must in each case he considered 
before it can he held that the offence has been committed. 9 W. R. 25, 52. 

25. Where a witness was at the beginning of the day solemnly affirmed once 
for all to speak the truth in all the cases coming before the Court that day : — Held 
that he might be convicted under S. 193 of the P. C., of giving false evidence in a 
suit which came on that day, although he was not affirmed to speak the truth iu 
that suit After it was callecl on for hearing, and the names of the cases in the day’s 
list were not mentioned when the affirmation was administered. 2 M. R. 43. 

2fi. An enquiry by an Assistant Magistrate with a view to tracing the writer 
of an anonymous letter addressed to him, charging certain persons with murder, 
and without reference to the truth or otherwise of the charge of murder is not a 
stage of a judicial proceeding in which the giving of false evidence is punishable 
under S. i93 P. C. 5 W. II 72, 

27. In the trial of a prisoner for murder, a witness stated on oath l)efore the 
Sessions Court that another had committed the murder, whereas before the Magis- 
trate he had stated as was the fact that the prisoner had committed the murder : 
Held that such witness was guilty under S. 193, ami not under 8. 194, of the P. C’., 
as he did not know that he would cause a conviction for murder. 3 B, L. It. A. 
J. 35. 

28. The examination of a complainant in reference to the matter of his peti- 
tion of com[)laint is an investigation directed by law, and therefore a stage of a 
judicial proceeding, 

Consequently, if in the course of that examination false evidence is intent i m- 
ally given by the Com[)lainant, he is legally chargeable with the ofteiioe described iu 
8. 193 of the V. C. 4 iV. W, 1\ R. C. 

C 
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29. The accused was convicted of intentionally giving false eviden^ in a ju- 
dicial proceeding, in having, as a witness, therein made, on a solemn affirmation, a 
false statement. The proceedings in the trial afc which the alleged false evidence was 
given were subsequently annulled, in consequence of the sanction for the prosecu- 
tion being insufficient. 

Held that the conviction of the accused must be reversed, as the false state- 
ment was not made in a stage of a judicial proceeding. 8 3. 3, 37. 

'30. A witness falsely deposing in anothei-'s name should be charged with 
giving false evidence, under S. 193, and not with cheating by personation, under S. 
S. 416 and 419 Penal Code. 1 B. li. 89. 

31. The prisoner, a vakil, presented a vakalatnamah in the District Moon- 
siff’s Court signed by the defendant in a civil suit authorizing the prisoner to appear 
for the defendant. The vakaiatnamah falsely purported to have been executed 
before the Adighari of the village and to bear the signature of the Adighari, The 
prisoner was convicted under S. 193 P. 0. Held that the case was not brought 
within the section, and that the prisoner was entitled to his discharge from custody. 
^ M. 11. 373. 

PALSE STATEMENT IN DECLAEATION ( which is by law receivable 
in evidence) 1\ C. S. 199. 

32, A statement made by a witness in a criminal trial not upon oath or solemn 
affirmation is not a declaration within the meaning of S. 199 P. C., nor is the 
witness bound to make a declaration under S. 191. i M. 185. 


XII. HUMAN BODY (OFFENCES AFFECTING) 

ABDUCTION. P. C. S. 362. 

1. A conviction of abduction quashed, ^no force or deceit having been practis- 
ed on the person abducted 2. W. R. 7. 

ASSAULT P. C. S. 351. 

2. Any gestures calculated to excite in the party threatened a reasonable ap- 
jirehension that the party threatening intends immediately, to offer violence, or in 
the language of the Indian Penal Code, is “about to use ciiminal force” to the person 
threatened, constitute, if coupled with a present ability to carry such intent into 
execution, an assault in law. Mere words do not amount to an assault, but the 
words which the party threatening uses at the time may either give his gestures 
such a meaning as may make them amount to an assault, or on the other hand, 
may prevent them from being held to amount to an assault. 

In order to have this latter effect the words must be such as clearly to show 
the party threatened that the party threatening Las no present intention to use 
immediate criminal force. 1 B. R. 205. 

ASSAULT {on public officer generally ) P. C, S. 353. 

3. A Collectorato peadah who had been deputed to keep the peace duiiog a 
distraint w'as assaulted by the prisoners while on his road to execute the order 
with which he had been entrusted, the prisoners attempting to deprive him of his 
purwannah. Held, that they were rightly convicted under S. 353 of assaulting a 
public servant while in the execution of his duty. 13 Jf. P. 49. 
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CONFINEMENT, (wrongful) P, C, S. 340. 

4. In no case is a Police olficer justified, by S. 152 * of 0. Cr. P. C., in detain- 
ing a person for a single hour, except upon some reasonable ground justified by all 
the circumstances of the case. 0 W, E. 88. 

5. Held by the majority of the Court {Kemp, dissenting) that the prisoners 
•were rightly convicted of wrongful confinement of a woman, the facts of the case 
showing that she never went willingly to the house of the prisoners, and was not 
willing inmate while she was there. 4 W. K F. B. R 3. 

6. Four persons, two of them Police Constables and two village officers were 
convicted of wrongful confinement and abetment thereof. The defendants, the vil- 
lage officers, maliciously directed the arrest of certain persons for resisting the deten- 
tion of certain pigs found trespassing : — Held, a good conviction. 5 M. R. App. 24. 

7. The time during which a party is kept in wrongful confinement is immate- 
rial, except with reference to the extent of punishment. 6 W, li. 88. 

HURT. 

CAUSE HURT (admmistering drug with intent to) P. C. N. 328. 

8. The words ‘‘other things” in S. 328 P. 0., must be referred to the proceed- 
ing words, and be taken to mean “ unwholesome or other thing ”, and not other 
thing simply. 1 W, R. 7. 

9. Held by the majority of the Court (Seton Karr J. dissenting) that the 
offence of administering deleterious drugs, when life was not endangered, is punish- 
able under S. 328 P. C., and not as for grievous hurt under S 326. 4 TT. R. 4. 

10. Held that a person who placed in his toddy -pots juice of the milk-bush, 
knowing tliat if taken by a human being it would cause injury, and with the inten- 
tion of thereby detecting an unknown thief who was in the habit of stealing the 
toddy from such pots, and which toddy was drunk by, and caused injury to, certain 
soldiers who purchased it from an unknown vendor, was rightly convict^, under S. 
328 P. C. of ’‘causing to be taken an unwholesoate thing with intent to injure;” and 
that S. 81, which says that “ if an act be done without any criminal intention to 
cause harm, it is not an offence,” did not apply to the case 5 R. R. 69. 

CAUSING HURT {volunlarily) P. C. R.321. 

11. Where a wife died from a chance kick in the spleen inflicted by her 
husband on provocation given by the wife, the husband not knowing that the spleen 
was diseased, and showing by the blow itself and by his conduct immediately after- 
wards that he had no intention or knowledge that the act was likely to cause hurt 
endangering human life. — Held that the husband was guilty of an olience under S. 
S. 319 and 321 P. C. and not of an offence under S. S. 320 and 322. 8 W, R. 29. 

12. A disability for a fortnight is punishable for voluntarily causing hurt. 
1 TF, RL 9. 

CAUSING HURT {voluntarily — on provocation) P, C. R. 334. 

13. Causing hurt on grave and sudden provocation to the person giving the 
provocation is chargeable as on offence under S. 334, and not under S. 324, P. C. 
I B. R. 17. 


♦ See *8. 124 N. Cr. P. C. 



20 


CRI'iillNAL LAW. 


CAUSING YLXi'tc^ivoluntarUy — to extort confessiony or to compel reetoi'Ciiion 
of prop&rty) P, C. S, 330. 

14. To bring a case under S. 330 P. C. it must be proved that the hurt to the 
complainant was caused with intent to extort a confession of some offence oi mis- 
conduct punishable under the Indian Penal Code. That section, therefore, does not 
apply to a case where the confession extorted had reference to a charge of witch 
craft. 13 W. IL 23. 

15. A charge may bo made under S. 330 of causing hurt for the purpose of 
extorting ii] formation which might lead to the detection of an offence, even if the 
supposed offence 1ms not been committed. The offence which that section intended 
to describe is that of inducing a person by hurt to make a statement, or a con- 
fession having reference to an offence or misconduct ; and whether tlmt offence or 
misconduct has been committed is wholly immaterial. 20 W. li. 41. 

CAUSING HURT, VOLUNTARILY {punishment for ) P. C. S. 323. 

16. The prisoner, having received great provocati^i from his wife, pushed her 
with both arms so as to throw her with violence to the ground, and after she wa» 
down, slapped her with his open hand. Tlie woman died, and on exartiiiiation it 
appeared that there w'ere no external marks of violence on thel)ody, but that there 
was a certain degree of disease of the spleen, and that death was caused by the 
rupture of the spleen. Held, under the circumstances, that the prisoner was guilty 
of causing hurt and not of culpable homicide not amounting to murder. 5 W.ll. 97. 

17. Where a person scourged another with nettles in order to extract 

property from the sufferer, and the Magistrate tried the ettseas one of hurt (under 
S. 323 P. C.) and extortion (S. 384), although the accused ought to have been charg- 
ed under S. 327, and tried by the Court of Sessions, the Higli Court declined to in- 
terfere under S, 404 0. Cr, P. C^. and direct a new trial, believing that substantial 

justice had been done in the case. 18 W. li. 8. 

18. Where, according to the prisoner’s own confession (which was the only 
direct evidence against her, ) she, with a view to chastising the deceased, her 
daughter of 8 or 10 years of age, for impertinence, but without any iiitentioii of 
killing her, gave her a kick ou the back and two slaps on the face the result of 
which was death. Held that the conviction should ho under S. 323 of the P. C. of 
'V('luntayily causing hurt, and the punishment one year’s rigorous imprisonment. 8 

HURT, GRIEVOUS, P. C. S. 320. 


19. To establish a charge of grievous hurt, it is not necessary to prove that the 
accused struck the complainant so severely as to endanger the latter’s life. 18. IE. 
P, 22. 


20, ^ When there is neither intention, knowledge, nor likelihood that the injury 
inflicted in an assault, will or can cause death, the offence is not culpable homicide 
not amounting to murder, but grievous hurt. 2 IE. 72. 39. 


21. There must be evidence to prove that hurt as descril)e(l in S. 320 P. C. as 
giievous hurt has been caused before a conviction can be had under above section. 
12 ir. 72. 25, 


22. A disability for 20 days constitutes grievous hurt. 1 TE. U. 9. 

23. Where bone fi*acture3 have been cauvsc<l in addition to other injuries, the 


^See S. 297 N.Cr. r. C. 
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oflfetKic comraitted is grievous hurt triable by a Court of Session, and not hurt 
, cognizable by a Magistrate, 5 IK R, G5, 

24. When the result of a joint attack by several persons on one party is frac* 
ture of the unn of the l»arty assaulted, the otfence committed is grievous hurt and 
not assault ; and as the attack was made in furtherance of a common object j all are 
‘equally’guilty of the same otfeuce. 5 W, R. 12. 

CAUsixc GRIEVOUS HURT {bf/ rash act) P. C. 338. 

25. Defendant was' convicted under S. 338 P. 0. of causing grie\*ous hurt. Tho 
evidence showed that the defendant was being driven in a cai idage to her house 
through the streets of the town between the hours of 7 and 8 p. m. That the carriage 
was being driven at an ordinary pace and in the middle of the road ; that the night 
was dark, and the carriage without lamps, but that the horse-keejier and coachman 
were shouting out to warn foot-passengers ; that tlic defendant’s carriage 
came into contact with the complainant’s father an old deaf man, and that com- 
plainant’s father was Uiereuj)on knocked down, lun over and killed. Held, upon a 
avfereuoe, that tlie questiou for the Court was whether there was any evidence that 
tlie death of the deceased was iiuiucod by an act negligently and rashly directed by 
the accused, and that tliere was no such evidence. TTie conviction was accordingly 
quaslicd. 6 3/. R. App. 32. 

CAUSING GRIEVOUS HURT {on 2^vococ<dion) P. C. S. 335. 

2G. ' A person who, by a single blow with a deadly weapon, kills another 
entei’iug at dead of night into a darkroom where he and his wife were sleeping 
separattdy for die purpose ot liaving criminal intercoiirse with her, — Held guilty of 
causing gricjvous luirt on a grave and sudden i»rovocation. 3 IK R. 55. 

27. C:\usinggrievous liurt on grave and smlden [yrovocatiou is jiunlsliiiblo 
under S. 335 [\ i*. without any inloiiiiioii or knowledge of likelihood of caiif'inj 
such hurt. 4 IK R. 21. 

CAUsiN(} GRIEVOUS HURT ( Volautarilt/) P. C. S- 32*2. 

28, Wliere, in a case of rol)bery attended with death, there was no intention., 
of causing death or such bodily injury as was likely to cause death, the ooiivictiou 
was altered from voliiutarily causing hurt in committing robbery, to volniitarily 
causing grievous hurt in coniinitting robbery. G W. R. ] G. 

21). In cases of biirt or grievous hurt, tho (inestioii should be considered, 
as to wJjo was the aggressor, and whel’m'r the oGciice was committed in the exercise 
of, the right of private defence. 2 IT.* R. 59. 

KIDNAITIXG. 

CHILO {Ixldnappiixj — to slQil from its person,) P. C. S. 3G9. 

30. The offence described in S. 3G.3 P. C. is included in lliat described, in 
S. 3G9, the kidnapping and the inteiitiim of dishonestly baking property from the 
kidtui[>ped child being included in the latter section. 8 ir. R. 35. 

uUARDiANsiiir (hithiap 2 nnu from hiirfid) P.C. S. 3GI. 

31. To bring a case under S. 3G 1 P. C., tl)ere must be a taking or enticing ot 
a child out ot tlie koening of tho lawful guardian without his consent. 4 lb. R. G; 
10 ir. R. 33. 

32. The consent of a kidnapped pei.soji is immaterial ; and is not necessary for 
a conviction under 8.301 F. C. that the raking or enticing should bo shewn lo 
have Ijcen by means of force or fraud. 2 IK R. 5 3 G2 ; 7 IK R, 3G. 
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33. An enticing away of a child playing on a public road is kidnapping fi*om 
lawful guardianship. 7 W. 98. 

34 The conviction of a procuress changed from abduction to enticing, the 
woman alleged to have been abducted having been of mature age and a free agent. 
1 IV. R. 45? 

kidnapping {2^miuhinent /or) P. C. S. 3G3. 

35. To constitute the offence of kidnapping, under S. 363 P. C., it must 
bo shown that the person was abducted from lawful guardianship, and lawful guar- 
dianship is the guardiaushi|) of a person who is lawfully entrusted with the care 
or custody of a minor. 2 ]/. IV. P. R. 286. 

36, A person in carrying off, without the consent of her lawful guardian, a 
girl to whom ho was betrothed by his father, who, after ])ermitting her to reside 
occasionally in his house, suddenly changed his mind and broke of the marriage, 
is guilty of kidnapping from lawful guardianship, punishable under S. 3G3 P. C. 
4 ir. R. 7. 


PERSON, KIDNAPPED {concealing or confining) P. C. S. 368. 

37. S. 368 P. C. refers to some other party who assists in concealing any per- 
son who has been kidnapped and not4;o the kidnappers. 6 W. R. 17. 

38. The mere fact of a girl being received into a house and retaibed there by 
the owner, even after he may have become aware or found reason to believe that 
she had been kidnapped, does not amount to concealment of lier, unless an inten- 
tioa of keeping her out of view be apparent. 5 W. R. R. 133. 

39. The mere circumstance of a girl, who had been kidnapi>ed, staying in the 
bouse of a person for a day or two, does not warrant tiio conclusion that slie was 
wrongfully concealed by that person, with the object of baffling any search that 
might be made for her. 5 iT. TK. P. R. 189. 

40. Where a girl of 11 years of age was taken out of the custody of her law- 
ful guardian by the first prisoner and offered for sale in marriage to another, and 
the second prisoner illegally concealed her, the conviction of the former was upheld 
under S. 363 P. C. only, and of the latter under S. 368 only while the separate 
conviction of both under S. 366 was qiuished. 7 IV. R. 56. 

WOMAN {kidnagyping or ahdvcting a — to compel her marriage he. ) P. C. S. 306. 

41. There can bo no conviction of the offence of kidnapping under S. 366 P. 
C., unless it is proved that tlie accused hal taken the girl out of the keeping jo 
custody of her lawful guardian without her consent. IG W. R. 43 

42. Tbe abd\ictiou of a girl under 16 years of age with intent to marry, <fec., 
without the consent of her lawful guardian, is punishable under S. S. 363 and 366 P. 
C. The consent of the kidnapped person is immaterial, nor it necessary to show 
that the taking or enticing away was by force or fraud. 3 W. R. 9; 15. 

PROSTITUTION. 

MINOR {buging of ang— for gmriwbes of jnvstltuiion) P. C. S- 373. 

43. The ])risoner was tried upon a charge of having obtained possession of 
Dewalath Bee, a minor, aged ten years, with intent that she should be used for an 
unlawful and immoral ])urpose, that is to say, for the purpose of illicit intercourse, 
and having thereby committed an offence under S. 373 P. C. 

The evidence showed that the prisoner met Dewalath Be©, a girl 11 years old, 
in a street at Triplicane and promised to give her a pice if she would accompany 
him into an uninhabited house close by and allow him to have sexual intercourse 
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with Ler. The girl went willingly with the prisoner, and bocli were detected in the* 
act of having sexual intercourHO. The girl had gone out without permission, had iiot 
attained the age of puberty, and the evidenoe tended to show that the girl had not 
before had sexual connexion. The Jury convicted the prisoner : 

Held, by the High Court, that the case proved against the prisoner did not 
make out the offence charged. 5 M. 473. 

MINOR {celling of any — for 2 mrpo 8 e 8 of prostitution) P. C. S. 372. 

44. The prisoners wore convicted, the one of disposing of, and the other of 
receiving two, children, females under the age of IG years, with intent that such 
females should he used for the purpose of prostitution. The evidence showed that 
the children were disposed of and registered as dancing girls of a pagoda for the pur- 
j)09eof being brought up as dancing girls : — Held that offences under S. S. 372 and 
373of the P. C. had been commLcted. and that the prisoners were properly convicted. 
5 M. li. 415. 

45. Held, that the dedication of a minor girl under the age of 1 G years, to 
the service of a Hindoo temple, by the performance of the shej cei'emoney, where it 
was shown that it was almost invariably the case that girls so dedicated led a life 
of prostitution, was a disposing of such minor, knowing it to be likely that she 
would be used for the purpose of prostitution, within the meaning of S. 372 P. C. 
G JJ. It GO. 


PAPE. P. C, S, 375. 

4G. Held to be improbable, and physically impossible, that a girl of tender 
age should be killed by any violence in rape and not show any e.vternal signs of vio- 
lence. I W. R. 29. 

47. Sexual intercourse by a man with a woman without her free consent 
i. e. a consent obtained without putting her in fear of injury, amounts to rajie; and 
the judge should leave the question to the jury, and not direct them to find that 
the woman’s consent after a considerable struggle readers the charge of rape nuga- 
tory. 1 ir. R. 21. 

nxi'E {p^inishinent for) P. V. S. 37 G. 

48. The measure of punishment in a case of rape should not depend on the 
social position of the party injured, but on the greater or less atrosity of the crime, 
the conduct of the criminal, and the defenceless and unprotected state of the injur- 
ed female. G IF. K. 59. 

RESTUAINT {jti^rongfal) 1\ C\ S. 339. 

49. Where the accused prevented the complainants from proceeding in a cer- 
tain direction with their carts, and exacted froni them a sum of money on a false 
j)lea : Held, that the accused were guilty of wrongful restraint, and not of theft. 
10 TF. P. 35. 

50. Where a Police Officer refused to let a person go home until he had 
given bail, he was held to have been guilty of wrongful restraint under S. 339 P. C. 
10 IF. 2i\ 20. 


SLAVERY. 

lilDNAPPING IN ORDER TO SUBJECT PERSON To GRIEVOUS HURT, SLAVERY Ac. P.P. S. 367. 

51. Slavery is a condition which admits of degrees, and a person is treated as 
a slavejf another asserts an absolute right to restrain his personal liberty, and 
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dispose of bis labour against bis will, unless that right is conferred by law, as in the 
case of a parent, or guardian, or a jailor. 3 A". TF. P. 11. 14G. 

SLAVE {hui/inf; or selling <C* a) P. C. S. 370, 

7)2. The Sessions Judge was held bound to try tlie accused upon his comn.it- 
incut by the Deputy Magistrate on a charge, under S. 370 P. C. of having detained 
a woman against her will as a slave, IG 11 . 11. G3. 


XIll. LAWS, LOCAL (OFFENCES UNDER) 

ACT {L>nVs Day) 

1. The Lord’s Day Act does not extend to criminal cases in British Burmala 
A wascon\ictcd and fined for the breach of an Ahkari Rule. Held, the oonviotiou 
could not he supported, on the ground that the Abkari Rule had not the force of 
law. 1 B. L. n. A. J. 17. 

A. D, 1814 . — XABovihay llegulatioti) 

2. Hold that an action of trespass for false imprisonment lay aijaiust a Magis- 
trate* who ])rocceded without jurisdiction to convict a tailor eliarged before him un- 
der Bombay hide, Ord., and Reg. 1, of 1S14 for ^‘inislx lmviour as a domehtic ser- 
vant there being no information or evidence on oath of tlie ofience charged, as 
je(piired by tlie Regulation, as well as by Act II. of 1830; and tlie plaintilF 
not being a domestic servant^ or any servant witliiii the scope of tho Regulation, 
and wlieii calk'd upon to plead, liaving stated tlKit ho left the service because} there 
were wages due to him from his employer ; upon whieh statement lie was convicted 
without any proper investigation into the truth of it. 3 />. 11. App. 1, 

A, D. 1827 — XIL {Bombay Beg?/iation) 

3. A notice prohibiting general traffic over certain level-crossings on a railway, 
provided for particular villages, foridddeii, as not falling witliiu the scope of Reg, 
Ml of 1827,8. 13, cl. 1 •5:- and G.^ 8 li 23. 

A. D. 1827 — XXJ. { Bombay llegiilaf ion) 

4. "W hero more than one per.snu is convicted uuner 8. 4 Reg. XXI. of 1827, 
of keeping smuggled opium, each of the convicts is liable to the wliole penalty therein 
imposed, viz., the forfeiture of double tlie value of tin. opium, and double tlie amount 
of the duty leviable thereon. 1 P. 7i’, oO ; 7 7>. 77 33. 

A, D. 1843 — XI. {Bombay Act) 

5. A T^Iahalkari invested with tlie ])Owers of a 2nd class Subordinate Magis- 
trate cannot issue a summons under 8. 8 of Act XI of 1843, nor can a person lx*, 
convicted under S. 174 P. C. for having disobeyed such a sinnmons so issne(l 
8 B. 11. 13. 

A. D. 1850 — XXVJ. {Bombay l^Iunicipal Act) 

G. The chairman of Municipal Commissioners appointed under Act XxVl of 

1850, although a public servant, is not legally competent as such to issue an ordei for 
attendence before him. Held, accordingly, that disobedience of such an oidcr was not 
an otfeiice within S. 174 P. C. 5 B. II. 33. 

* Repealed by Act XYll of 18G2. 
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7. Municipal Commissioners appointed under Act XXVI of 1860 have not by 
that Act, conferred upon them, nor are they entitled to assume, judicial powers 
•with reference to breaches of Rules or Bye-laws made by them under that Act. 

The authority to try offenders against such Rules or Bye-laws is, by S. 10, vested 
iu the Magistrates of the country, and Subordinate as well as other Magistrates have 
jurisdiction to try such offenders. 

Rules made under the above Act which purport to give the managing commit- 
tee of such Municipal Commissioners power to try offenders against such Rules, or 
to levy fines upon them, are ultra vires and illegal. 5 R. 10; 8 B, R. 39. 

8. A fine levied by a pound-keeper is not a punishment imposed on conviction 
for an offence, and it is an error to hold that a person cannot be tried for an of- 
fence under ^Vct XXVI of 1850, because he lias paid a fine under S. 6 of Act of 
1857. 7 R. R. 55. 

9. Where accused was convicted, under Act XX VI of 1850, of disobedience 
of an order made by the Municipal Commissioners of Poona, and was sentenced to 
pay a fine of 20 rupees, and (eight days’ time being allowed him within which to 
comply with the order) a further fine of two rupees for each day during which he 
should continue wilfully to disobey such order, the latter part of the sentence was 
reversed by the High Court, as being illegal. 5 R. R. 103. 

A. D. 1850 — XXXV. {Bombay Ferries' Act) 

10. On a reference by a Session Judge, a conviction and sentence by a Dis- 
trict Magistrate, under the Bombay Ferries’ Act, for conveying passengers for hire 
from Urun to Bombay was reversed, as the act charged did not constitute an offence 
under any section of the Act. 3 B. R. 41. 

A. D. 1851— VIII. {Bengal Act) 

11. To justify a conviction under S. 6 Act VIIT of 1851 for illegal collection 
of a toll on a public road, the road must be a public road within the meaning of 
S. 2 of the Act. 6 W. R. 48. 

A. D. 1856— XXI. {Excise Act) 

12. The Excise Act XII of 1856 contains no provision for the puni&nment 
of abetment. 7 W R. 53. 

13. According to S. 38 Act XXT. of 1856, no conviction can be had under S. 
50 against a person whose license has not been recalled. 16 W. R. 59. 

14. Under S. 43 Act XXL of 1856, only persons holding licenses, and not 
their servants, are subject to the penalties specified in the section. 8 W. R. 4. 

15. Where a person sells liquor iu contravention of and under color of a 
license which stands not in his own name but in that of the person for whom he 
is the recognized agent, he cannot be allowed to evade the provisions of S. 43 of 
Act XXI of 1856 by setting up that it is not a license to himself. 19 W. R. 34. 

16. The provisions of S. 61 t 0. Cr. P. C. as amended by Act VIII J of 
1869, are not applicable to fines and forfeitures under Act XXI of 1856, so as to 
allow of imprisonment and distress going on simultaneously. 17 W. R, 7. 

17. Where opium was found in the possession of a person who was a servant of 


♦ See. S. 12 Act I of 187L t See. S, 307 ]5I. Cr. P. C. t Repealed by Act X of 1872. 

D 
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the accused, and who allepfed that he obtained it from the wife of the accused, aaid 
that the wife had purchiiaed it from an opium cultivator, it was held thAt the accus- 
ed could not be convicted imdor S. 53 of Act XXI of 1850, as it had not been shown 
that the purchase by his wife was authorized by the accused, and therefore her pos- 
session of the o]>iun) or that of the servant could not be considered the possession 
of the accused. 20 JF. R. 54. 

A. D. — (Presidency Towns Police Amended Act) 

18. To escHpe from custody under civil process is not a criminal offence with- 
in tlie meaning of S. 8 of the Presidency Towns Police Amendment Act of 1860. 

■ Quero. Whether such au escape without force is a mis-demeanour at Common 
Law. 0. ii. 15. 


A. D. 1860 — XXl. ( Madras Act) 

19. Certain persons were convicted under S. 5 Act XXI of 1860 of manufac- 
turing and selling gunpowder without a license, and sentenced to fine or in default 
impt isonmmit. S. 44 of the Act provides a special procedure for levying the fine by 
istiess. Held, that the sentence was legal, the Act giving power to imprison or 
tine upon conviction* 5 M. Ii. Aj)2t. 24. 


A. D. 1862 — IX. ( Registration Act B. C.) 

the Registration Act IX. 

ptlicmnt’ 5) a ir deeds, is tnoney entrusted to him as a 

A. D. 1864 — HI. {Bengal Municipal Act) 

^^'i^icipal Authorities have no power under S. 57 Act III (B C ^ of 

bf blocking up a drain which is not shewn to 
be public property or along the side of any high -way. 14 IT. R, 23. 

nuisance under S. 66 Act 

day o“: ovelv dav' thfnul fined A fa 

y c ery aay trio niusanco continued unabated the Hio-li /f^ii 

Fy.^^20^W.''ie.'^6r^ tho order as inflicted the fine prospective'^ 

“■* ™ 

.ioirnr toed hia mo»kl«», under S. 67 Aot HV'or'd«M*!B ‘i' Connii,. 

hxm to fine cilAer </te ower or occ«m>r • HeM .n u- ’ i*'®!* ®“Pe'^ered 

gave had not been properly eLS uroceedt ^he discreUon which that section 

ed. 16 IF. if. 60 ^ ^ exercised-proceedmgs quashed, and refund of fine direct- 

tioned in that section. 16 IK. ii. 4 y g on of the offensive trades meu- 
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27. The Magistrate convicted the accused under S. 21 of Act III. of 1864, 
and directed the confiscation of certain arrack found in his possession. Held, tlnifc 
the accused being a licensed vendor, the arrack was not liable to confiscation. 5 
M. E. App. 41. 

28. Upon a conviction under S. 22 of Act III of 1864 for conveying liquor 
without valid permits, it appearing that the defendants produced permits by the 
Taluk Abkarry Renter covering the amount of liquor which was being conveyed, 
but made out in the names of third parties who were not present when the liquor 
was seized, but on whose behalf the liquor was at the time of seizure being conveyed 
Held, that the permits were valid and the conviction was bad. 5 M. E, App. 29. 

29. Prisoners were sentenced to fines under S. S. 21 and 22 of Act III of 18G4> 
and in default of payment of fine to rigorous imprisonment. Held, that a fine in 
these cases was the only assignable punishment, and, by S. S. 30, 31 and 32 a speci- 
fied procedure is laid down for the levy of the penalty. S. 64 of the Penal Code had 
no application. 6 M. E. App. 40. 


A. D. 1864 — IV. {Bengal Municipal Act) 

30. A Joint Magistrate, though Vice-chairman of a Municipal Committee, can 
impose fines under Act IV. (R. C.) of 1864. 

The Joint Magistrate should make a record of his proceedings before passing 
sentence. 

The obstruction of a drain by a tree blown down by the cyclone is not an 
obstruction within the meaning of S. 57 of that Act. 

The owner of ground is f answerable under S. 67, whether his ground was 
made dirty by himself or another. 3 ir. E. 33. 

31. A is punishable if his land is made filthy by nuisances committed by other 
persons. But ilT A has sub-let hi.s lands to others, the actual occupiers of the land 
are liable. 3 W. E. 57. 

A. D. 1864 — V. {Bengal Council Act) 

32. A conviction under Act V (B. C.) of 1864, cannot be had unless it is 

charged and proved that the accused obstructed the navigation. 11 W.E. 18. 

, A. D. 1864 — V. {Bombay Act) 

33. Held that an order passed by a Mamlutdar under Act V of 1864 directing 
the accused to keep open a right of way to a privy, being in reality an injunction, 
to refrain from disturbing the possession of the parties, was therefore, within the 
jurisdiction of the Mamlutdar. 5 B, E. 46. 

34. Conviction and sentence for disobeying an order made by a Mamlutdar 
under Act V of 1864, directing the accused to keep a gateway open, reversed, as 
the Mamlutdar was not empowered under that Act to make the order. 3 J5. R. 53 3 5 
B. li. 21. 


A. D. 1864— VII. {Bengal Salt Act) 

35, A was convicted under S. 16 Act VII. (B. C.) of 1864: nd B under S. 21 
of the same Act, the former with having had in his possession ^ salt not covered 
by a rowannah, and the latter with having sold to A the said salt. Held that 
the conviction of A under S. 16 was illegal, the salt in his possession 
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having been a portion of salt for which B had taken out a row-annah ; but that 
the conviction of B under S. 21 was proper, as he had failed to certify the salt 
sold by him to A on the back of the rowannah. 18 IK. li. 64. 

36. If salt exceeding five seers is found within the limits prescribed by S. 12 
of Act VII. of 1864 (B. C.), unprotected by a rowana or pass, the salt is contraband, 
and liable to seizure, and the parties transporting it are punishable under S. 16. It 
matters not whether any attempt or intention to sell is proved or not. G i>. A. 
E. 381. 

A. D. 1864^X1. ( Bengal Act ) 

37 S. 77 of Act XT (B. C.) of 1864 refers to the burning of bricks for trading 
purposes, and not to cases where bricks are made for the ])articular use of the person 
burning them: such person need not take out a license for that purpose. 20 WM. 65 

A. D. 1865 — ( Bengal Ad) 

38. The proceedings under S. 31 and 32 of Act VI (B C.) of 1865, for the 
cancelment of contracts entered into by coolies are distinct proceedings by two dis- 
tinct officers. Until the inquiry under S. 31 has been completed by the Magistrate, 
and it has been ascertained by him that the wages of the laborers are more than 6 
months in arrears, the Protector of Laborers is not competent to act under S. 32. 
The inquiry under B. 31 must be conducted in accordance with S. 444 * 0. Cr. P. C. 
12 W. E, 29. 


A. D. 1865— VII. {Bengal Ad) 

39. Xo person is liable to any penalty under S. 1 Act VII of 1865 except a 
person who without a Iicen.se uses a place or building as a slaughter-house either by 
letting it out for such purpose, or by employing servants and others for the purpose 
of killing cattle therein; but a person who may be the mere servant of a butcher kil- 
ling cattle in a particular slaughter-house, or a butcher resorting accidentally or 
occasionally to a slaughter house for the purpose of killing and killing an ox or sheep 
there, does not use the place as a slaughter- house within the meaning of S 1 Act 
VII of 1865. 16 IK. E. 4. 

40. The length of notice to bo given to persons holding licensas for carrying 
on slaughter-houses under Act VII. (B. C.) of 1865, must be determined in each case 
according to its own particular circumstances. 6 IK. R. 77. 

41. Held by Jackson. «/., {MiiUr. J. dissenting ) — The owner of a slaughter- 
house by giving it in lease to another, parts with hi.s interest in it and ceases to 
have any power to allow or disallow the slaughtering of cattle therein, and therefore 
does not bring himself within the terms of S. 7 Act VII. of 1865, which describes 
no offence, but is merely a section fo^ the levying of penalties, 14 W. E, 67. 


A. D. 1865 — -X. {Madrai Ad) 

42. Defendant was charged, under S. 108 of Act X of 1865, with havino- used 
a p ace not licensed by the Municipal Commissioners as a slaughter-house'^ The 
gliding on the facts was that defendant slaughtered a sheep on his own premises for 
Ills own private purpose. Held no evidence of the offence charged. 6 M. RApp. 18. 

j ^ Q iT*!® f of offensive trades in premises already used is not an offence 

nnder S. 114 of Act A. of 18G5. The section only applies to the fresh dedication of 
premises to certain offensive trades. 5 M. R. App. 16. 


^ See S. 539 N. Cr. P, C. 
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A. D. liSGG — HI. {^Ptornbay Act) 

4 k 1 feld thii the wouls ‘aliroc niil(3s” in T^ombay Act HI of 18G0, S. 1 . cl. 
must bo construed as tliroo miles incti')Urcd in a straight lino along tlio liori/.antal 
plane, that oeing the most couvonient meaning of the words, and the most capable 
of being ascerlaiiiecl. 4 JJ. Jl. 9. 

A. 1). 18GG — A^r. ( licngrd AcC) 

4*>. Sagar Dutt w;is eor»victed before a Justice of tlie Peace, for using a ware- 
house Ac, in the town of Calf utla, fir the keeping and storing of jute, otlaa' than 
jut{3 HcniWfd for shi[)tueiit, Avithout a license, and for Ids said otlenee was lined Ks. 
3(j0, and adjudged to j)ay a further hue of Rs. 25 for every day after the conviction, 
in wliich the ollcnco was continued. Jleld, that the coiivictiou was bad 1 YL L. 
It 0. J. 11. 


A. I). Act ) 

4G. A sentence of rigorous imprisoumeut in default of line, passed under Act 
If of J8Gi (15. C.) was set asi<le, the notilicatioii of the Ghjverumcnt extending the 
Act to Jiingipore not having b<*en published in three successive numbers of the 
(Joverumeiit Gazette. 18 W. ik 41. 

A. D. 18G7 Hi. ( Ptomhay MiVdary Cciutonmmt Act ) 

4 7. Til cases of convictions under S. S. 11 and 12 of the Military Cantonment 
Act Ilk of 18G7, a simultaneous sentence of line and im[)risonment in default of the 
])ayment of the lino is illegal. Imprisonment in default of payment of line can only bo 
awarded, under S. 14 ( J the Act, in the event of 40 property sullicient for tho pay- 
ment of the fine being found. 7 P. It. 87. 

A. D. 18G7 — A'lT. [Bombay District Police Act) 

48. An order issued under S. 28 of the Bombay District Police Act VII. of 
18G7 need not be in writing, — disobedience of a verbal order given under that iectioii 
is punibhablc, under S. 297. 7 B.lt 2. 

A, D. 18G7— VIII. (Bombay Act) 

49. Conviction of a Police Patil for neglecting to report an encroachment 

made b^ tlie villagers 011 the ]>ublic road reversed, as the circumstances of tho case 
did not bring it within the provisions of S. 9 of Act Vlll of 18G7. 7 J>. R. 88. 

A. D. 18G7—XXL (Bombay Act) 

50. Where a Magistrate seiilenecd a person, who had ne'^flocled to take out 
licciise under Act XXL of I8G7, S. 15, and Act XXIX of 18G7, S. 5, to pay a fine 

of 10 rupees, and in default of payment to sulfer 7 days’ simple imprisonment, tli(3 
High Court reversed so much of the sentence as awarded imprisonment, as tho try- 
ing Magistrate had, under tlie Act, no power to make such an order. b,B. R. 4 4. 

A. D. 1867— XX rX. (Bengal Art ) 

51. Under S. 15 Act XXTX of 18G7, the fine to bo imposed for^ non-pay- 
ment of the tax cannot be loss than the auioiiul stated in tlio notice. 9 IP. R. 02. 

52. Under S. 3 Act XXIX of 18G7 , a person once lined for not taking out 
a liceiise is not liable to a second f no or to any further demand for the tax. 0 
IP. A.*Gk 
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A. D. 1868— IX. {Bengal Aci) 

53. A Magistrate is bound under S. 17 Act IX of 1868 to impose on every 
offender on conviction for not taking out a license, after notice served on him,^ a fine 
equal to twice the sum mentioned in the notice^ and cannot remit any portion of 
the fine. The service under the Act must be personal, wherever personal seivice 
is practicable. 11 W. R. I3.;2 J5. L. B. A'pp. 40. 

A. D. 1868 — XIV. {Contagious Disease Act) 

54. The mere possession of a registration ticket under Act XIV of 1868 does 
not necessarily make the holder of it a re«jistered public prostitute under that Act 
or the ruels framed by the Government of Bengal under the Act. The registration 
must be voluntarily, and the mere fact that a woman appears in answer to a sum- 
mons issued by the Police and answers questions put to her is not sufficient to 
bring her within the Act or the rules. 12 11^. B. 55 ; 3 B. L. B. A. J. 70. 

A. D. 1869 — III. {Madrai Act) 

55. Madras Act III. of^l8G9 confers no authority upon Eevenew Officers to 
summon a Subordinate to attend for the purpose of carrying out a sale of land for 
arrears of Ke venue. 5 M. R. A 2 >p. 28. 

A. D. 1871— III. {Madras Act) 

56. S. 154 of Act 111. of 1871 was not intended to apply to omissions to take 
out licenses. It applies to breaches the Act which, in a Police-man’s view arc of- 
fences, and regarding which, if committed, within his view, one of two courses is open 
to him, viz. to arrest without warrant, or to lay an information before a Magistrate 
and apply for a summons or warrant. If he adopts the latter course, then S. S. 43 * 
and 66 f of the 0. Cr. P. C. require that the information should be reduced to writ- 
ing and given on oath, or solemn affirmation, before any proccjss is issued thereon. S. 
68 of the Code is limited to cases in which no com]3laint has been made, and the 
Magistrate proprio motu institutes a prosecution. 6 M. B. App. 50. 

BYE— LAW. 

57. Where the accused was convicted of having infriugod a Bye-law of the 
Howrah Municipality, and was fined one rupee for the otfenco, and also to pay a daily 
fine of 2 rupees till he complied with the Bye-law, the High Court remitted the 
daily fine as illegal, but declined to exercise its extraordinary powers by setting 
aside the fine of one rupee which was inflicted for an offence actuallv committed. 18 
ir. B. 44. 


SAIL— LAW. 

58. Being in possession of salt-earth from whlcii salt may be manufactured 
with the object of making salt is an offence under the salt laws. 4 M, B. App. 53. 


XIV. LAWS, SPECIAL (OFFENCES UNDER) 

1. The fact that there is a special law to meet a particular offence (in this 
case, cattle trespass) does not prevent th^ punishment of the offenders under the 
Penal Cod®, if an offence which could have been rightly punished under the Penal 
Code was established. 9 W. B. 70. 


See S. 331 H. Cr. P. C. t See S. 140 X. Cr. P. C. i See S. 142 X. Cr. P. C. 
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2. Where there is no provision in the Penel Code, and any other law (such 
as the Breach of Trust Law Act XII T * of 1850) provides punishmeut for an of- 
fence, any person committing such offence may be tried under that law. 14 W.B. 80. 

A. D. 1850— XVIII. Aa 

3. Where a prisoner was convicted, and sentenced under S. 50 of Act XVIII 
of 1850, upon the charge of fraudulently secreting a post-letter, and on appeal such 
conviction and sentence were confirmed: — Held, that he could not subsequently be 
convicted under the same section of having fraudulently made away with the same 
letter upon the same occasion, both acts being connected and substantially a part of 
one criminal transaction. 1 M. 11 83. 

A. D. 1854 — XVIII. (Indian Bailway Act) 

4. A passenger by railway travelling in a carriage of higher class than that 
for which he has paid fare is not guilty of cheating under S. 417 P. C., but is indict- 
able under the Railway Act XVIIl. of 1854. I R. A. J. 140. 

5. A Railway watchman was charged before a Head Assistant Magistrate with 
an offence under S. 26 of Act XVIIL of 1851. That charge was dismissed, but the 
Session Judge ordered a fresh trial. Held, that in so doing the Session Judge acted 
without jurisdiction. 6 M. R. A^j). 41. 

A. D. 1856 — XTII. (Gaming Act) 

6. A person is found gaming ” within the meaning of S. 57 of Act XIII of 
1856, who, having been seen gaining by an Inspector of Police, is shortly afterwards 
in a place adjoining the room in which he was seen gaming, apprehended by Police 
Constables acting under the direction of such Inspector 8 B. li. 0. J. 1. 

A* D. 1857 — III. t (Cattle Trespass Act) 

7. Held that the offences created by S. 13 of Act III of 1857 may be dealt 
with by the orchnary criminal tribunals, subject to the provisions of the Code of Cri- » 
luiiial Procedure. 4 B. 11. 13. 

8. In the case of a conviction by a Subordinate Magistrate, under S. 18 Act 
III of 1857, of a person who, through neglect, permitted a public road to be damag- 
ed, by allowing his pigs to trespass thereon : — Held, on a reference by the District 
Magistrate, that the conviction was not illegal, because the land damaged was a pub- 
lic road ; as the right to use a public road is limited to the purposes tor which the 
road is dedicated. 4 B. R. 14. 

9. Certain persons were convicted under S. 13, Act III. of 1857 and sentenced 
to 15 days’ im[u*isonuieiit and a fine, or in default imprisonnient for the term of seven 
days, Xo })rovi8ion is made in the Act for awarding imprisonment in default of 
payment of fine ; but the prisoners were liable under the section to six months’ im- 
prisonment and a fine of Rs. 500. The High Court refused to interfere with the 
sentence passed. 5 M. R. App. 21. 

10. The order contemplated by S. 62 J O.Cr.P.C. is a particular and specific order 
addressed to a particular person or particular persons to do or abstain from a parti- 
cular act or particular acts. That section does not empower a Magistrate to pass a 
general order to persons not to allow their cattle or horses to rim at largo on the pub- 
lic roads ; nor can such an order be passed under Act 111 of 1857, which ap 2 )lies 
only to injury done by cattle to crops <fcc., and to the sides of public roads and 
embankments. 12 W. R. 36 ; 3 R. L. 11. A. J. 45. 


^ Repealed by Act XVII of 1862. f See Act I of 1871. J See S. 518 X. Or. P. C. 
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A. B. 1859— Till. {Civil Procedure Code) 

11. A DufFIali hill tribe womtin having refuseil to obey the Deputy Commit* 
sionev’H order directing her to return to her Jmsbiuid’s protoetiou, the OommisMioner 
of Assam directed ihwt, in ease she persisted, she should be taken across the border 
and put back into her own country. On a protest by way of a})pe!il against th ' 
order of the Deputy CoLTimissioner, the Judicial (Joinniissionor rcferied the matt 
to the High Court for orders under Chapter XXIX of the 0. Cr. P. 0, 
Held that this was not a case which coiihl be referred under Chapt/u* 
XXIX of that Code ; tliat the order of Iho Depuly Oonimissioner was a judi 
order, not made in acrimitiul matter, but in a wiiitfor restitution of conjugal right 
and as such appealable to the J\idicial (\)nnnissioner ; that the ]u- 0 [)er form of 
the ord(T in .such a case was that the woman slumhl return to her hus]>and and live 
with him ; and that the only way in which such an order could be enforced was by 
imprisonment of tlie wife and attachment of her piopeity, or both, under S. 
L>00 Act Till of 1850. 17 IK 11 U. 

A. D. 1859— XIII Act, 


12. Act Xlir of 1850, relates to fraudulent breaches of contract, and does 
not apply where an advance has not only been worked olf by a laboier, but an ac- 
tual balance is duo to him. 8 IT. 11. CO. 

13. Act Xillof 1850 does not apply to contracts for a donustic or personal 
Hervic(‘, but to contracts to serve as artitieer, workman, or laborer. 3 li L U. A J 
323 12 W. li. 2G. 

. contract to supply w'ood docs uot fall within the purview of 

Act XIII ol 1859. 4 n. L. 11 Aj^p. 1. 

lo. The High Court declined to exorcise their extraordinary powers of rivision 
in a caoc in which the jloint Magistrate dismissed a complaint of breach of contract 
uiic.ei Act Xul.of 1 <SjO on the ground that that Act did not ap])ly to this contract, 
wliicii was a contract to work at a certain factory. 18 Ik. 11, 53. 

IG.^ On the construcliou of S. 2 Act Xlll of 1850 : Held, that gold or silver 
money giveiiito an Artificer as raw material wherewith to make the article contracted 
lor, IS an “ advance ol money” with in the tueaiiiug of the section. G M li. App. 24. 

17. Wtere a contract WHS mnde by tho defendant that a irambcr of coolies 

should bo brought by bun to an estate and remain at work on tho estate for a speci- 
hell time and there Iw'l beou a luaMch of tlie contract. Held lliat llio case is with- 
in b. 2 Act Xlll. ot Ibbl). o.-,. 

_ 18 . An order of a M,i;,dstrate, passed under S. 2 ActXiil of 18b!) Hie 

prisoner slioubl work lor a certain period, an.l in case lie failed to ,lo so should snlfer 
neorous uuprisonuieut for one nmutli ” annnlled as to tho latter part, the Ma»is 
Uute bavnns no power to maae Hut 0 ^^^^ “‘-■‘-••>«-cd and been 

proved bciove him. 4 li, IL 37. 

10. Where a laborer coniraelod with the Mana^rnfa silk factory for a 
inoiioy consideration to work at the faclory for four nionlbs in a year for a i.eriod of 
three ye.irs ami broko tiio terms of bis contract, bo was held liable to a prosecution 
under Act XUr of 18.')!!, and tho order of tho Magi.stratc holding that Lch a con- 

20. A labourer agreed to serve in consideration of money duo from him on 
’“iatr^nf He served for three months only, a^d thon 7ittaW 
coni ract 


8tQ Ohaptei XXUN. Cr. P. C. 
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that lie wag not liable to be desalt with criminally, because there w;as no 
fraudulent broach of contract witliin thenieaniug of ActXIllof 1859, and because, 
further, no money in advance wa.s receivedy the consideration for the agreement to 
serve being an old debt. 9 JJ, R, 171. 

21. Coolies in Assam who have received advances in contemplation of work 
to bo done, may bo proceeded against under Act XII [. of 1859. 8 W. R. 6. 

22. Held, that a sentence of imprisonment should not be announced before- 
hand in tbo order directing performance of the contract, but should follow on a 
complaint of i]on*con)pliance. G M. JL Ayp. 24. 

A.D. 1859— XXIV. {VoUceAct) 

25. There is no Act of the Legislature which empowers either the District 
Maaistrate or the Local Cnvernment to define a town ” for the purpo.ses of 
8. ‘IS Act XXIV of 1 8.50. G R. App. 54. 

21. Person*^ con\irtcd under S. 48 of Act XXV of 1859 arc not liable to both 
fine and imprisonment in d<Tnnlt of iiayment. 

The Procedure to be followed in enforcing the fine is tli at laid down in Madras 
Act V of 18G5. 5 M.ApjK 9. 

25. Aeen'^f'd, a Police Constable, was convicted under S. 4 1 of Act XXIV of 
1859 of ceasing to ])oifonn the deties of his oRIeo. 

Tlie e\idenco RlHn^ed that lie bad gone to sleep wliilo ])OSted as a sentry over 
the Jail. }[('](], that llie accused was not guilty of the jinrticular species of offence 
of which lie was coiivi('ted; lie was, Iiowever, prima feccie under the section. 

Coing to .-b'c]) while on guard is an oifence })unishablo under section 10, 
G 7\[. R. App- 51 


A. D. 18G0— XXXL {Ar7nsAr() 

2G. The mere pof^ session of ann> in a certain district being au ofTeuce, if there 
be satisfactcu’y (nidenci' that the ],risoncrs were in the possession of arms, they 
avould be jiunishable for such ilh'gal possession, notwitlislanding the jiolico may 
liavo also committed au illegality in their procedure ill conducting the search for 
same. 2 iV. IP. P. R. 57. 

27. The mer(i posses.^ion of arms without a license in Gya was liehl to bo no 
olTeuce under the Arms 7\ct XXXI of ]8G(), the ymovisions of S. 32 of tJiat Act not 
liaving been extended to that District. 18 IP. P. 2G. 

A. D. 18Gi— AX {Police AcC) 

28. Peforc a Police OtTicer can bo convicted of an offence under S. 29 Act V 
of 18G1, it must l>e found that he is guilty, not of mere neglect, but of deliborato 
and intentional violation of duty. 17 IP. R. 34. 

29. A Police OJjcer neg]ig(Mit]y or improperly submirtirig an incorrect I’oport of 
a local investigation may bs punished under S. 29 Act A" of ISGl in cases wliero 
tlie jiroof is insulliciout to bring tlie case under S. 218 of the Penal Code. 15 IP. ih 17. 

50. Mev{' vasliness or negligence on the yinrt of a J^oliee Officer before ordering 
the search of a man’s lionse for stolen }U‘o]H'rl\', docs not constitute an offence 
amounting lo violation of duty under S. 29 Act A"^ of 18(;i. The v iolation there 
intended must be wilful, intentional vdolatioii of some clear duf^' or other. 19 TP. R. 7 

51, A I’olice ojfieer umhr suHpon.sion cannot be convicted under S, 29 Act V 
of 1861 of withdrawing from the duties of his office without permission. 17 IP.i?. 12. 
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32. Placing tanbans in a public thoroughfare is an offence under S. 34 of Act 
V of 1861. But Sub-Magistrafe nob competent of his own motion to institute the 
prosecution. 2 N, IK. F, B. 5. 

A. D. 1862— V. Act 

33. "Where an accused was charged before the Sessions Judge under both S. 

400 P. C, and under the Special Law S. 29 Act Y of 1862 and was acquitted 
under the former section, it was lield tliat the Sessions Judge could not convict 
under the latter law, as the Magistrate alone has jurisdiction to convict under that 
law. 9 IK. R. 36. * 


A. D. 1862 — X. ^ ( Siam}) Act ) 

34. The words in S. 3 of Act X of 1862 “ unless in any case in which a higher 
penalty is imposed " and “ not exceeding ” apply both to the penalty of Rs. 100 and 
to one higher than ten times the value of the omitted stamp. 

^ Attesting witnesses and persons who draft documents and note the fact with 
their signatures at the foot do not come within tlie words “ make, execute, sign, or 
be a party to " used in the section, and are tlierefore not punishable under it. 3 
M. R. App. 27. 

35. A prosecution under S. 3 Act X of 1862, not having been authoiized by 

the Collector of the Stamp lievenue of the district, or any other officer specially au- 
thorized by the Government in that behalf, is, \mder S. 52 of that Act, alto<mther 
irregular. 2 K IK. P, R, 188. ^ ^ 

36. Held that the mere engrossing of a deed on unstam])ed ])ai)er does not con- 
stitute an oifence imder S. 3 Act X of 1802 nor does the signing such a deed as a 
witness. 1 R. R. 37 j 2 B. R. 129. 


A. D. 1862 — XVI IT. {Railway Act) 

37. The drunkenness of a guard or under-guard in charge of a rail wav- 
tram or any part thereof is an offence included in S. 35 of Act XVIII of 1862 • but 
the High Court has no jurisdiction to try a iirisoner chained with such offence where 
he WHS removed from liis post at a ].]ace outside the local limits, although the train 
thereupon proceeded with him to Madras. 1 M. 11. 193. 


A. D. 1865— Y. Act. 

^ 38. A Ifindoo priest was charged with knowingly and wilfully solemnizing a 
marriage between persons one ofwliom professed the Christian religion, the said 
priest not l.eu.s ,hily authorized under S. GActV of 18U5, an offence j.unisliable 

Ll 1 II ^ discharged the acousef without 

tual on the ground that tl,o enactment in question was iua,,,,licahle to the celebra- 

of n,e oTT®" to the Hindoo form by a Hindoo ,.rie.t, ti.ough ono 

of the contracting parties was a Christian convert. Held, that this view of the law 

wa^ eironeous ami tnat the acewd was /me liable under S. 5Cofthe Act. 


A. D. 1865— XX. ( d/oo/rffflj s’ jlrt ) 


, The mero writing of a petition for 
petition himself is not « acting ” as a Mooktea 

ingofS. 11 Act XX of 1805; 17 IF li 97 


a party who afterwards presents that 
in a Criminal Court within the mean- 


K^iealod by Act XVIlI of 1805. 
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40. Where a Magistrate suspended a Mooktoar for three months for making 
a wilful false statement, it was held that the Magistrate had no power to suspend 
the Mooktear under Act XX of 1865, and his suspension was set aside. 17 W. E, G. 

A. D. 1866 — XTV. {Indian Post office Act ) 

41 . Act XIV of 1 866 docs not provide for the punishment of abetting an offence 
under that Act. 7 TP. B. 54. 

42. Per Keni}). J. { Glover, J. douhtinrj) That the opening of a newspaper 
by a person employed in the Post Olhce and replacing it in its envelope, 
does not constitute an ofionce under S. 48 Act XTV of 1866, as it could not be said 
that the accused stole, fraudulently appropriated, wilfully secreted, destroyed, or 
threw away any letter or other article sent by post. 

Per Kemp k Glover. J. J. — There must be a fraudulent intention in the act of 
the accused before he can be convicted uiidor S. 48. 19 W, E. 4. 

43. The accused being entrusted to put a proper amount of stamps on n letter 
and T'eturn such as might not be required, did net i*oturn them but mis-appropriated 
stamps to tlje value of Uvo annas, and was convicted and punished under S. 49 of Act 
XIV of 1866 instead of under the Penal Code for criminal breach of trust. As the 
accused had not been sentenced to a larger amount of punishment than could have 
been awarded for criminal breach of trust, nor shown to have been prejudiced *by 
tlie error of convicting him under the Post Office Act, the High Court could not, 
under S. 426 * 0. Cr. P. C. reverse or alter the sentence, j)oittting out at the same 
time tliat this was one of those cases in which it was a mistake to look at the small- 
ness of the amount mis-appropriated rather than to the gravity of the offence. 17 
W, 11 50. 

A, H. 1866 — XX. t {Reyisiration Act) 

44. Where A intended to register a deed but was too ill to do so, and B who 
was known to A, ])ej’soiiated A and had the deed registered in her nmne, it was held 
that in tlie absence of any thing to prove that it was intended to defraud any body, 
A was not guilty of cheating bj ])orsonation under S. 419 P. C. but of an offence 
under S. 93 of Act XX of 1866. Oand D, who abetted A, were convicted of an 
offence under S. 94 of the said Act. 11 W. 7^. 24 ; 2 B. L. E. A. J. 25. 

45. Three persons who put. up a fourth to personate one whoso autliority was 
required to complete a conveyance of immovable property, were held guilty under 
S. 94 of the llegistration Act XX of 18GG. 7 W. R. 99. 

46. Under S. 94 Act XX of 1866, an abettor may be punished more severely 
than his principal can be, 8 IT. li, 16 

47. The proceedings of a Magistrate who tries prisoners charged with having 
committed offences under S. S. 93 and 95 of tlie Jlcgislratiou Act XX of 1860, are not 
illegal and without jurisdiction or otherwise bad, merely ))('cause the ])rosecution 
was (with tlie sanction of the Registrar to whom he was subordinate) instituted 
against the accused by the same Magistrate in his official c.ipacity of Sub-Registrar. 
17 TP E. 39. 


A. D. 1867— III. (Gamdlin^AcO 

48. The gist of the offence under S. 4. of Act III. of 1867, consists in the fact 
that the house in which the gambling takes place is “ a common gaming-house." 


See S. 283 X. Cr. P. C. t See Act VIII of 1871. 
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The gist of the offence under R. 13 is, “the gunMing in a public street or 
place.’^ 

Gambling in a private house is not an offeiico under the Act. 2 A. W. 
P. 11 289. 

49. Gaming is not punishable by law unless it bo carried on in public jdaces. 
or thoroughfares, or in common gaming-hou.sos. 3 A. ir. 1\ ll. 1; 131. 

50. Common gaming-houses arc liouse.s in which instruments of gambling are 
kept 01* used for the j)rofit or gain of tlic owiuir or oecupier, whether hy way ut 
chargo for the n.so of the instriiiuent of gaming or of the houses, or otherwise how- 
soever. 3 A. IK. J\ n. 131. 

51. To authorise an entry or search of a house undc'r S. 5 Act ITT of 18()7> 
there must be credilde iiirormatioii before the ]^^agistrate or Police' OfllcH'r who 
may take action und(‘r such section, that the hou.so is a common gaming-house. 

IfnlcrtS a house is enterc'd or searched 'niah’r the of S. 5, the tindings 

of caids, dic(‘, tfec., therein wdll not !)(' nrlm / fade evidence foi the purposes ineiiUoii- 
ed in Act III of 18G7. 2 .Y. TY. P. ^11 47G. 

52. Lottery tick(ils hy reforeucc' to which it is to be dirceted wlietlior the 
holder or purchaser wins tlio whole, or any ]>!«rt, of any stakes, art' iirstnimenls of 
gaming within the 1st and 4th sections of Act 111 of 18G7. and .they are instru- 
ments of gaming of a nature similar to cards. 12 IK. 11, 31. 

A. D. 18G9— IX. ( Tndian Income Tar. Ad ) 

53. The ( Act XI of 18G9, supplemented by Act XXFTT of 18G9) leaving bo(‘n 
passed subsequently to the general clairjcs ( Act 1 of 1 ), S. 5 of iljc latter 
aiUborises tbo award of imprisonment in dofauh of ]».ivment of the line imposed 
under S. 25 of the former. 7 B. 11 A.J. 7G. 

54. There are strong grounds for urging, that tlie Legislature iutc*nd('d, that 
eonvictions under vS. 21 and 25 Act IX of J8G9 should h(‘ suinunirilv dis])OS(Ml <4' 
by the Magistrate, but the Court is not prcpaied to liold that tlm right of appeal is 
taken away. 

No Jurisdiction is given to the Judge to reverse a conviction under these sections, 
because be may regard it as one of hardsliip, nor has lie to deteniniie wludhor or 
not the failure to pay was in [airsuance of au iiit(‘ntiou If) avoid payrnoiit or not. 

By falling to make ])aymeiit within the lime sr)ecif!f‘<l in <ho nf)l ice, the tax- 
payer is guilty of an olhaice within th(' terms of S. 25, and substspient payment 
does not take the case out of the iirovisions of that section. 

To render such a conviction valid, it must be shown that the prosecution was 
instituted at the instance of the Collector, and the mere sending on tho Teh^-ei'ld ar’s 
report, with au expression of the Collector’s general (h'sire to prosecute didaulters, 
cannot be liehl tantamount to the institution of a prosecution at the instanoo of the 
Collector. 

The provisions of S. 27 seem to imply that tho Collector ought in each case to 
exercise his discretion as to whether a prosecution should be instituted. 2 N. W 
P. R, 113 d; 114. 


A. D. 18G9~XVIir. {lliamp Ad) 

55. Bntries of loans in account-books cnnmd. be treated ns boilds within tho 
meaning of cl. 5, S. 3 of Act XVIU of 1809. 2 .V. W. I\ Jl 153. 

5G. Intention to ov.ide paymeui of shimp duty is not an ('ssentiai ihgrediont 
in the ©ffciioc described by y. 29 of Act XVlli of 18C9 Held, that the donor 
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un<lof a doetl insufficiently stamped was properly convicted, bat that the douao had 
committed no oflence under the section. G M, A*. App. 5. 

A. D. 1871—1. {Catt/c Trespass Act) 

57. Where a Magistrate convicted, under S. 27 of Act 1 of 1871, a person 
who was not lumself a pouiul-koejior, but u.is merely entertained by the Police 
Patil, who was ex-ojjklo pound-keeper under 8. G of the Act. Thu Ilij^h Court 
annulled the con viuLiou and suntonce pas.^’ed upon the accused. 2 ii. IGl, 

A. J). 1871 — ?\XV. {lunlioay Act ) 

58. The prisoner, a servant of Ihiihvay Conqiaiiy, was convicted under S. 29 

of Act XXV of 1871, of undane:enu,^ the live.s of the persons in a ceit.dn train by 
negligence. There was no evidence that th<' safdy of any persons in any train had 
been endangered by his noghict of duty. On tiie contrary, l)y rcamon of precautions 
taken by other poisons, any })jssi hie danger which iniglib have resulted from his 
neglect was avoided. HdJ, th.it he coidd not be convicted and punished under S. 
29 of Act XXV of 1871. 5 V. IP. V. li 210. 


XV. LIFE (OFFENCES AFFECTING) 

BIltTll {conceal ))i( )d of—ojclcdd) F. C. S, 318. 

1. Upon a prosecution under S. 318 P. C. a pe'rson cannot be convicted of 
roncealing the birth of a child in the case of a lucre feetus four months old. 

t M. li App. G3. 

CHILD {exposing and ahandonlng— under 12 years by parent) P. C. S. 317. 

2. 8.317 P. < t was intended to ]ir(‘veut the abandonment or desertion by a 
parent of bis or her childriMi of tender years, in sucli a maimer that the chlldrou not 
being aide to take care of themselves may run the risk of dying or being injured. 
IG IP. 11 12. 

3. Held, that wlicre from the eircumstauces, it appeared that a cliild who had 
been exposed liy the prisoner di<l not die in coiisfapieuce t>f tlie exposure, except in 
a remote decree, tlie piisonei, though guilty under S. 317 i'. C. could not be con- 
victed of murdei. That section contemplatos cases in which death is caiisial from 
cold or some other result of exposure 10 IP. Ii. 52. 

CULPABLE HOMICIDE. P. C. F. 299. 

4. Under 8. 299 P. C. an offence may amount only to culpable homicide not 
murder, although none of the exceptions spocilicd in tS. 300 are applicable to the 
case. 8 IP. 11. F. B. li 47. 

5. In a case of culjiahlo homicide not amounting to murder, it was held that, 
though the occasion might have been one in which the prisoner was justified in meet- 
ing force by force, still, as he inflicted a blow which he must have known vvas like- 
ly to cause de.ith, he had exceeded his right of private defence with reference to cl. 
4 S. 99 of the P. C. G IP. li hU. 

G.* To take tin* offence of homicide out of the category of murder by reason of 
grave Hud sudden j['re\^Ocation, the act must be denu v* hilst the porsen doing it is 



38 


CRIMINAL LAW. 


deprived of self-control by tlie grave and sudden provocation. 12 W. B. (jS ; i B. 

L, B. A. J, 6 - 


CULPABLE HOMICIDE ( punishment for ) P. C. 304. 

7. 'WTiere the corpus delicti is not established, there can be no conviction for 
culpable homicide not amounting to murder, nor for intentional omission to give 
notice of an offence which has not been proved to have been committed. 4 IF. B. 29. 

8. The prisoners assanUe^d a thief so severely that he died. 141 marks of sepa- 
rate blows were found on the body of the deceascd.and several of his ribs were broken. 
Held, that S. 304 A of the P. C. was not applicable to the circumstances of the cas(‘, 
and that, taking the offence out of the category of murder, it must still come under 
S. 304. 5. h\ W, r.ll 23.1. 

9. Causing death by branding a tliief without the knowledge that the act was 
so imminently dangerous that it would in all ])robability cause death or such bodily 
injury as was likely to cause deatli, is punishabh} under S. 304 P. C. as culpable 
homicide not amounting to murder. 7 IP. B, 54. 

10. Where a man of full ago {i. e. above 18 years) submits bimself to emas- 
culation performed neither by a skilful hand nor in the least dangerous way, anil 
dies from the injury, the persons concerned in the act are guilty of culpable homi- 
cide not amounting to murder. 5 IP. B. 7. 

11. Where a lad of 15 years, in the heat of discovery of the deceased in tlio 
act of adultery with a near relative’s wife, and, without tlio use of any lethal or 
other weapon, joined that relative in committing an assault on the deceased wlio 
died from the effects thereof. Held, that the ofience committed was culpable ho- 
micide not amounting to murder. 5 IP. B. 41, 42. 

12. Where a man was murdered by bis brother and nephew, while in the act 
of dishonouring the brother’s wife, — Held that tliei’e was grave and sudden provo- 
cation, within the meaning of E.vceptioii 1 S. 300 of the P. C., which would have 
justified the murder if only such force had been used as was necessary to protect 
the wife from the outrage to wliich she was b(3ing sul)jec>tod ; hut that, as the deceas- 
ed had been beaten in a cruel and vindictive manner, the prisoners were guilty of 
culpable homicide not amounting to murder. G IP. B. 42. 

13. The wife of the prisoner had been forcibly taken to the house of the de- 
ceased, a native physician, wlio allegial that her presence was necessary to the due 
performance of certain incantation. The ])riHoiior armed with a sword and watch- 
ing from the roof of the house saw his wife being actually violated by the deceased. 
He jumped down from the roof and struck deceased wich his sword in several places, 
from the effects of which he died: Held that the prisoner’s conviction for murder 
could not bo sustained. The offence committed was culpable homicide not amount- 
ing to murder. 3 B L. A. J. 33. 

14. The two prisoners having confessed tliat, liaving caught the deceased in 

the fact of having sexual intercourse with the wife of one of tliem, they then and 
there killed him. Held that the very grave jirovocation gi\Tii to them was such as 
to reduce their crime from murder to culpable homicide not umountinL^ to murder. 
1 W. R. 17. ^ 

15. Intriguing with a sister is sufficient grave provocatio]i to justify a con- 
viction of culpable homicide not amounting to murder as against the brothers who 
finding the deceased lying with their sister in the same bed, ill-treated him from the 
efiects of which ill-treatment he died. 4 W. B. 38. 

• 

16. Held by the majority of the Court tliat the oflcnce committed was murder 
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where the death of a weak half-starved old woman who waa detected atealing, was 
caused in the exercise of the right of jirivate defence, by the doing of more harm 
than was necessary for the pui pose of such defence ; ( Campbell J. contra ) being of 
opinion that a man who detects a thief stealing his property, and who, acting on the 
sudden impulse of the moment, inflicts on the thief blows so severe as to be likely to 
cause death, but which he did not at the time know or feel to be likely to cause 
death, and which would not neceasaiily have caused death to a person in ordinary 
health, but which, owing to abnormal weakness in the deceased not known to him, 
did cause death, is nob guilty of murder, but of culpable homicide not amounting 
to murder. 5 W. it. F. Jl. II. 33. 

17. Where a thief was caught house-breaking by night, with half his body 
and his head through the wall of a house occupied by none but women except the 
prisoner and his young idiot son, and where the prisoner suddenly caught up a 
sort of pole-axe, and with it struck the thief five times on his neck and nearly cut 
off his head. — Held that the olFencc committed by the prisoner was not murder in- 
asmuch as it was committed in the exeicise of the right of private defence; but that 
as the prisoner inflicted more hurt than was necessary for the purpose of defence, 
he was guilty of culpable liuinicidc not amounting to muidor. 6 W. B. 50. 

18. In a case of riot in which a man was killed, the whole of the members of 
the unlawful assembly, as well Uie victorious as the worsted, were held equally 

guilty of culpable homicide not amounting to murder. 7 IK. 21. 103. 

10. The prisoner having struck the deceased a hasty though fatal blow with 
a stick in his hand at the time, of abusing his inoiher, wos held guilty of culpable 
homicide not amounting to murder, and not of murder. 1 IK. F. 23. 

20. Where a person snatches up log of heav}^ wood and strikes another with 
it on a vital part with so much force and vindictiveness as to cause that other 
person’s death almost on the spot, the fact must be held to have been done with the 
knowledge that it was likely to cause death, but, if done without premeditation in 
the head of passion on a sudden (juarrel, the otience committed is culpable homicide 
not amounting to murder. 7 M. li. 100,107. 


DEXTii (causing — by rash or negligent Act) I\ C. S. 304 A. 


21. Where there was medical evidence to show that milk had been admini- 
stered to a child in such quantities as to kill it, but there was no evidence to 
show that the milk was administered by the oideis of the mother, or that she 
knew the quantity that was being administered. Held that there was not sufli- 
cient evidence to bring her within S. 304 A. of the P. 0. 

The Sessions Judge found that the mother could not have been ignorant of the 
fact that her child was being over-fed, or of the juobablc consequences of such over- 
feeding; such feeding was inconsisleiit with the terms of S. 304 A, which provides 
for the causing of death by any rash or negligent act, not amounting to murder. 
What a man docs with the knowledge that the consequences will be likely to cause 
death, cannot be reduced to a simjily rash and negligent act. 5 N, W. 1\ E, 38. 

MISCAREIAGE, (causing) P. C. S. 312. 

22. The offence defined in S. 312 can only be committed when a woman is 
in fact pVeguant. 15 IK. A. 4. 



40 


ClUlInT^AL LAW. 


MURDER. J\ C. S. 300. 


23. Under the Pennl Code, no constructive, hut an actual, intention to cause 
death is required to eonstitute murder. 5 IF. B. 42. 

24. To onahle a person to ])lead the extenuatine^ circumstances provided for in. 
S, 300 P. C. Exception 1, the provocation and its oirocta must, be sudden as well as 
grave ; and the deprivation of tlie })o\vor of self-control must ooiitiiiue in order to 
l>enefit a man who kills another under circumst inces of grave provocation. 19 
IF, B, 35. 

25. To give an accused the hcnclit of Exception 1 S. 300 P. C., it ought to bf) 
shown distinctly, nob only th;it the act wns done under the iulluenco of some feeling 
which took away from the pcr.son doing it all control over liis smliou, but that that 
feeling had an a<le<iuate cause. 10 IF. B. 20 ; 1 JJ. L, B. A. J. 11* 

■ 26. Where a man .suddenly cut olF liis wife’s throat, it was held that, in order 

to establish that the act was not done under {.'rave ]a'o\ocntion so i\s to bring the 
case under Exei'ption 1 of S. 300 T. C., it is not suilieient to stale that the dcc('as{Ml 
ceased abusing the prisoner ilieii hut it is necessary to show vhat interval ela])^ecl 
between the tnno wljen the dcaM'a.sed ceased to S]»eak, and the instant when the 
prisoner attacked her. 7 IF. B. 27. 

27. Held with reference to tlio iwovlsions of .S. S 97, 09 and 102 of the P. C. 
that on the tacts of tins case, the aeeus(Hl had no rea.'ionahle ap])j ('liension of danger 
to himself fi’om the threats of the deeeas('d whom he killc<h anil tljat tlierefou' the 
right of private dt'fenco of tlie body <hd not aiise and llie ease was not taken out of 
the category of mu ider by reason ot the 2iid Exception to S. .'POO of tlio P. C. 13 
IF. B. 55. 


2(S. Held that a case in nliifh the acemc'd jmrpned afl or a thief, and killed him 
after the house-tresj)ass had c('ased, did not fall v itlnimhe 2]id Exception to S. 300 
of the P. C., the right of private delmice of propei ty eontmiiiiig niidfii* cl. 5. S. 105 
of that code, only so long a.s tlie house -trespass continues. 10 II'. B. 0. 

29. The pri.soncrs, fearful of 'heing punished if tliey allowed him to escape, and 
thinking that they w(‘re acting lav fully, in Im tln'ranct* of a plan arranged for them 
by a Police Constable and the luinheiihn' of a village for th(‘ e;q>t'ire of aii outlaw', 
for whose arrest a reward lias been othu-ed, and in puisnance tiicreof, killed him, 
while endeavoming to escajie. Held, that the ofrenc(‘eommitte(I came under the 3rd. 
Itxception in S. 300 of the P. C., and was culpable homicide not amounting to mur 
dor. 5 Ah IF. ik It’. 131. 

. 30. To bring a ca.so under d i R, .300 of the I\ C., it must be proved that 
the accused, in committing the act <*harg('(l, knew that it must in all probability bo- 
likely to cause death, or that it wiuild biing about sueli bodily injury as 'Wouhl ])e 
likely to cause death. When a ]M»isoivous drug was aduunisteroii to a wamon to 
procure mis-carriage, and death resulted ^ and it was not ]jroved that the accused 
knew that the drug would be likely to cause death Ac., they were acquitted by 
the High Court of murder and convicted of an (ifibnee ithder S. 314 of the P. C. 
10 IF. B. 59. 

^ 31. Intoxication is no excuse for a man throttling to death another and a 

weaker man who was intoxicated also. Tha Asses.sors having brought the case with- 
in Exception 4 of b. 300 P. 0., without any good evidence or substantial grounds, 
fclic Sessions Judge was held to liano correctly ovei'i’iilcd thoir verdict, and found tlio 
prisoner gmlty of murder. 5 IF. B. 53, 
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o2. Tho accusod^ wlio professed to be snake-charmers, persuaded the deceased 
to allow themselvcH to 1)(‘ bitten by a poisonous snake, inducing them to believe 
that they had power to protect them from harm : Held that the offence would have 
been murder under S. 300 P. C. if under the circumstances of the case, it did not 
fall within tho 5th Exception to that section. 

Held also, tliat tho consent given by tho deceased allowing themselves to bo 
bitten did not protect the accused, such consent having l)een founded on a miscon- 
cej)tion of fmjts, that is, in the bcli(‘t‘ that the acensod had power by charms to euro 
snake-bites, and the accused knowing tliat tlie consent was given in consequence of 
such misconception (S. 90 P. C.) 12 IP. It. 8. 

33. An unj)rcmeditat(*(l assault (ending in an affi'ay in which death is caused) 
committed in the heat of passion u{)on a sndd<‘n quarrel (it being immaterial wliich 
party offered the provocation or commitfed Ihe tii-st assault) was held to corao 
wdthin Exception 4 of S. 300 of Penal Code, 1 IP. R. 33. 

31. Tho ahsonce of premeditation will not reduce the crime from murder 
to cul}'ahle homicid(5 not amoiiuting to murder. 3 TP. E. 40. 

35. Culpable, liomicide is not murder unless the ease comes expressly within 
tho provisions of cLvn.scs 1, 2, 3 or 4, of S. 300 of the P. C. 8 IP. 11. F. B. It. 47. 

30. Tlic ofTi'nees of niurdi*r and of culpable homicide not amounting to murder, 
ca('li sujipose an iiilontion or knowledge of likelihood of the causing death. In the 
absence of such intention or knowledg**, tlie offence committed may be the offence of 
cansiug giicvous hurt, t IP. ll. 2'^. 

37- Held by tlie majority {(\imph(lJ J. (Hnsodhif/) that, if a man strikes ano- 
th('r on th(‘ head with a stick wIkmi he is aslc(‘p, and fi'actnres his skull, knowledge 
ol' liladihnod of causing dc.ith must be ]>r(‘*»umo(l ; and that, if none of the exceptions 
nndf'r S. 300 P. C. arc pleaded or piobablc, the ollcnco committed is murder. 4 
TP. Jl F, li. IL 35. 

38. Where a Juilgc accpiits a ])ii^oner of intention to kill, but admits that the 
prisoner struck the deceased with a highly lethal weapon with the knowledge that 
the act was sueh as was likely to cau.se death, tl\e conviction shoidd bo for murder, 
and not culpable homicide; not amo'unting to murder. 5 IT’. U. 32. 

30. The Judge having convicted tho prisoners of culpable homicide not amount- 
ing to murder after havuig found that the act by whi'di death Was caused was un- 
doubtedly done with (lie intention of causing such l)odily ipjury as was likely to 
cause death , the conviction was (quashed as illegal, bocaiiso inconsistent with the 
finding, and a new trial ordered. 3 TP. U. 38; 4 113 It. 32. 

40. Held by the majority that, when four men beat another at intervals and 
so severely that death ensues from the injuries receivc*(l, they must be presumed to 
have known that by such acts they were likely to cause <lca(h; that, moreover, whoa 
those acts were done when there was no grave or sudden jn-ovocation, or no sudden 
fight or quarrel, tho offence which they have committed is murder; and that the of- 
fence of murd(;r is not reduced to cul])ablo homicide not amounting to murder, by 
tlie absence of intention to cause death. 4 IP. H. F. D. 11 33. 

41. Where a number of persons members uf an unlawful assembly went to 
abduct A and cue of them killed 1), in the attempt to abduct A : Held that all tho 
poisons concerned in the attempt at abduction were guilty, looking to S. 149 Jk C. 
of causing the death of IT. 13 IT3 11. 33; 4 LL L. It. App. 47. 

42. Held by tho majority that, where two incmhevs of an unlawful assembly use 
speari^ and deliberately pierce anothey man through the chest and abdomen, with the 
knowledge that death is likely to ensue, although without jnoof of any intention to 

F 
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cainse deatli, all tlio memLors of the unlawful assembly or jointly guilty of murder. 
4 TF. R.F.B, R 26. 

43. Proof of motive or previous ill-will is not necessary to sustain a conviction 
for murder in a case where a person is cooly and barbarously put to deatli. 7 IF* 
B, 60, 

44. A person who beats another brutally and continuously so that the back of 
the victim ts reduced to a state of ptilp, and yet studiously avoids breaking a bone 
( the very fact of hia taking such a precaution evincing deliberation ) is guilty of 
murder or culpable homicide not amounting to murder, according as there may or 
may not have been grave provocation. 5 TF. 7?. 78. 

45. Held by the majority of the Court {Camphdl J. dhsenting) that when a 
person wilfully killed another whilst endeavouring to csciij)e after having been de- 
tected in the act of house-breaking by night for the purpose of theft, the olFenco 
committed was murder, and could not be consideicd to have been committed in the 
e.xercis0 of the right of private defence either of person or [»ropcrty, nor under grave 
and sudden provocation. 5 IF. li. F. B. li. 73. 

4G. A is guilty of murder if he several times kicks "B, who, after having been 
severely l>caten, has fallen down senseless ; as A must have known that such kicks 
w^re likely to cause death in B’s state at that time. 3 W. 11. 22. 

47. Wheie an accused killed A, whom he had no intention of killing by a 
blow with a highly lethal weapon like a sharj) das intended to kill li , he was held 
guilty of the murder of A. 8 IF. li. 78. 

48. Where it appeared that the prisoner, a Eajpnt, had allowed his female 
child, after the mother’s death, to gradually languish away and die from want of 
proper sustenance, and had persistently ignored the wants of tlio cliild, although re- 
]»CHtcdly warned of its state and tiic consequences of his negh'Ct of it. and the.ro 
■was nothing to show that the prisoner was not in a position to siqiport tlio child. 
Held, that the offence %vhich the ju-isoner committed was murder, and nob simply 
culpable homicide not amounting to murder. 5 A'. IF. P. E. 44. 

49. Where a master accom])anies a servant, knowing the latter’s intention to 
commit nim*der, and is pre.sentat the commission of the murder, altliough lio struck 
no blow, still he is guilty as a ])rincipal, the only i-easonablc )>resuinption being that 
both wore acting with a common intent. G IF. R, 83. 

^ 50. Two partie.s met eacli other in a drunken state and commenced a quarrel, 
during which they became grossly nbu.sive to each other. 'J’hi.s lasted for about half 
an hour, when one of them ran to his own house, distant 30 yarils from the s|>ot, 
and came back with a heavy pestle, with which ho .struck to other a violent blow on 
the left temple as the latter was raising, or had just risen, from the ground, causing 
instant death. Held that the act was done with the iutt'ntion of causing such bo- 
dily injury as was likely to cause death, and also witli the knowledge that such act 
was likely to cause death, ami that the offence committed was murder within the 
provisions of clauses 2 and 3 S. 300 of the Tenal Code. 8 IF. R. 71. 

MURDER BY CONSENT. 

51. In a case of murder by consent : Held that evidence of consent which 
would be sufficient in a civil transaction must bo equally sufficient in exculpation of 
jnisoncr 8 gnilt. GW,1{, 57. ^ 

MURDER '( punishment for^hg a life-convict ) P. C. 303. 

o3. Wheic a person under sentence of transportation foi life on a conviction 
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for murder is found guilty of murder on a subsequent and different charge, the only 
Hcutence that can be passed on him according to S. 303 Penal Code is that of death. 
The prisoner, wlio was charged with having committed murder, was found by the 
jury who tried him to have been of unsound mind at the time he committed the 
offence. The Sessions Judge differing in that point from the jury referred the case 
to the Higli Court under S. 263 of N. Cr. P. C. Held, that in a case of this kind, the 
High Court will not interfere without the very clearest proof that the jury were mis- 
taken, and that the interests of justice imperatively required the Court to take action 
under the extraordinary powers conferred upon it by S. 263 N. Cr, P. C. 

On a conRideratioii of the medical evidence, the Court declined to interfere with 
the verdict of actpiitlal which the jury came to. 10 W. 11. 45. 


XVI. MARRIAGE (OFFENCES RELATING TO) 

ADULTERY. V. C. S. 497. 


1. A person convicted of adultery under S. 407 P. C., need not bo convicted 
nlso under S. 408 ; far less where there is no taking or enticing away of the wo- 
man. 2 IF. IL 35. 

2. Whole a prisoner accused of adultery sets up in defence a Natra, contracted 
withtlie woman with whom he is alleged to'have committed Jidultery, in accordance 
with tlu' custom of ids caste, tim question the Court has to determine is, whether 
ur not the «4ccusod honestly believed, at the time of contracting the Natra that 
the woman was the wife of another man. 5 21. IL 17. 

3. Held, that a custom of the Talapda Koli caste, that a woman should bo 
permitted to leave the husband to whom she has been 'first married, and to contract , 
a second marriage (iiatra) with another man during tlio lifetime of her first luisband 
and witliout his consent, was invalid, as being entirely opposed to the spirit of 
the Hindoo law ; and that sucli marriage was void hy reason of its taking place 
during the life of siicli husband,” and therefore punishable, as regards tho woman, 
under S. 491 P. C. ; and that the mau with whom tho woman so married, having 
had sexual intercourse with lier, and it being found tliat he did not honestly 
b<*lieve that she had l>ecomc his wife, was guilty of adultery, under S. 497. 2 
H1LU7. 


BIGAMY. 


4. A Hindu Christian convert relapsing into Hinduism and marrying a 
Hindu woman cannot be convicted of bigamy on the ground that he has another 
wife living whom he married wliile a professing Christian. 3 Jf. 11. App. 7. 

EE MARPtlAGE {during the life time of husband or wife) P. C. S. 494. 

5. Tho NlMia form of marriage is ■well known and established among 
Mahamadans. The isvsuo of a Nikha marriage would be legitimate under the 
Maliamadan Law. 18 IF. P. 28. 

6. A 1^'lkha marriage falls within tho perview of S. S. 404 and 495 of the 
Penal Code. (> ?F. /u 00. 

7. Where a woman was convicted of mariying a second time during her first 
husband’s lifetime, the High Court, while thinking it not necessary to reduce the 
puuislitnent passed by the Sessions J udge, observed that, taking the circumstances 
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of the case into consideration, the extreme youth of the accused, and the 
influence she was no doubt subjected to, a nominal T)unishment would have sufficed. 
18 W. R, 9. 

RE -MARRIAGE {(luring floe life time of husband with ro)ice'xlmnit of the former 
nuirriage ) P. C. S. 495. 

8. Held by the Majority of the Court tliat a woman, who docs not use on roa 
sonable means in her power to inform liorself of tlic fact of her first husband’s fd- 
leged demise, and contracts a second marriage within sixteen months after co-halh- 
tatiou with her first husband, without disclosing the fact of the former marriage to 
her second husband, is liable to enlianccd piinisluneut under !S. 495, T. C. 
4 TF, K 25. 


WOMAN, MARRIED {cnilcLtig or tahing away a — with infnil 1\ C. S. 498 

9. In a charge under S. 498 P. C., the words of the section “ conceals or de- 
tains " must 1)0 taken to extend to tlie enticing or inducing a wife to withhold or 
conceal herself from her husband, and assisting her to do so, as well as to j)hysical 
restraint or prevention of her will or action. Depriving the husband of ]>rojier con- 
trol over his wife for the purpose of illicit inicrcourse is the gist of the otlence, and 
a detention occasioning such deprivation may be brotight about’siniply by the iufln- 
ence of alluromenfs and blandishments. 4 M. P. 20. 

10. Upon an indictment under S. dOS P. (J, charging that the prisoner took 
away ono A, who was then and whom he ilieu know to Ix' the wife of one 
witl) the intent ihdt he might have illicit interoouiso with the said A. Hold that, 
there was a taking within the meaning of t lie section ahhough the advances and 
solicitation had j)roceed(‘d from tho woman and the prisoner had for some time 
refused, to yield to her request. 2 M. Jl, 331. 

^ 11. In a charge under S 498 P. C. (of taking away a marned woman), mar- 

iiage must be presumed from the fact of a man and woman ]i\ing together and from 
their own evidence (altogether unrebnttod) that she is his legallv nurried wife- 17 

12. Enticin.; or taldnc;,away \.ith a criminal intent a wife living in her lins- 

)ati< s 'Ortse or in a house liirc'd l)y liini for her oocnpatinn and at his evnensn dnrino 
his temporary absence, is pnnishahlo under S. IDS P, P,, provided the seducer luiow, or 
hadroasoiitoknow, that .she wa.s tho wife of tho man from whoso hoiibo he took her. 


XVII. PROPERTY (OFFENCES AGAINST) 

BEEACH OF TEUST, {Crimimd) F. C. A’. 105. 

1. To constitute the oiTenco of criminal broach of ti list, there ramst bo dishon- 
est misappropriation l.y a person in whom confidence is placed as to tho custody or 
niwmgemcnt^of the property in respect of which the broach of trust is changed. 

1 ^ to give up land alleged to have been mortgaged, the mortgaco 

of rifle nrnni ntr ''t t^eotcd as a dishonest misappropriation of the documents 
of title amounting to a criminal breach of trust under S. 405 P. C. 2 B. li. 127. 

A Constable who dishonestly misappropriates to his own use the pay of his 
Thauna Police entrusted to him, is guilty of cnmiiml breach of trust. 3 IE ik 41. 
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r-ROPEETT (OpIeNCES AG-IANST) 

4. The subsequent making away with property by a person oriLrinally in law* 
ful possession of the same, is not theft but crimiiiKl breach of trust. 1 W. E. 2. 

5. Tho accused was convicted of criminal breach of trust in respect of the Value 
of goods which had been entrusted to him to sell. It was urged before the High Court 
that the conviction couU not be sustained, as the accused was a partner with the pro- 
secutor : 'Held by Jackson J. thatHic finding of tlic Magistrate and Session Judge on 
the evidence was to the cfiect that the prisoner was not a partner but a servant ; that 
such finding could not be interfered with by the High Court as a (Jourt of Revision, un- 
less there was a mistake in law , that the fimling was correct in law ; that the defence 
of the prisoner, could not be taken to mean to say that lie was a ])artner, buff 
merely that ho claimed a small share in tlie ])rolits ; and that such claim did not 
make him a pariiier, an agent’s remuneration being a share in tho profits not consti- 
tuting the agent a partner. 

Held by Kemp and M liter J. J. (releasing the prisoner) that though the allowance 
of a portion of tho priofits or goods docs not dastory the relation of master and servant 
the accused in this case distinctly jdeaded he was a partner and not only that he 
was entitled to a share in the profits ; that the lowci courts did not specially decide 
that the accused was a servant ; and that the prosecutor’s remedy was a civil suit for 
anaccjunt. 0 If. li. F, B. 11. 37. 

BREACH OF TRUST, CRIMINAL {bp cUrk OT scrmui^ 1\ C. S. 40S. 

6. A servant who receives mon-^y for a sjiecific purpose, and docs not use it for 
that purpose, and on being called on to aiKiouut for the money falsely says that he 
used it, for that purpose is guilty of criminil breach of trust under S. 408 P. C. 
10 IF. E. 28. 

7. Where a Court Inspector improficrly delegated to a Constable the custody 
tkc. of GovoriiuKMit monies (taking from him ])rivate seemity to save himself from loss 
in ease of defalcation ), and the Constable dishonestly converted the money to his 
own use although lie afterwards restored it, the case was held to fall under '8. 408, 
and not S. 401) of the P. C., and the sentence reduced from 10 years’ transportation 
and a fine of 500 Rs. to one year’s rigorous imprisoument without tine. 8 TF. E. 1. 

BREACH OF TRUsP, CRIMINAL ( hi/ public servant ) P. C. S. 409. 

8. S. 409 P. C. does not limit the mode in which a trust arises, whether by 
specific order or by reason of its being part of the proper duty of a public functionaiy. 
Where therefore it was proved that the Head Clerk of an ollico entrusted the ma- 
nagement of sLam[)S with tho knowledge and sanction of his superiors to one of his 
assistants, the latter wnis held to be guilty of criminal misappropriation by a public 
servant, within tho meaning Of S. 409, when he made away with the stamps. 13 TF. 
E. 77. 

9. A village sliroff wliose duty it was to assist in collecting the public reve- 
nue received grain from ryots and gave reccij)ts as if for money received by viitue 
of a private arrangement. Held tliat lie could not he convicted of criminal breach 
of trust by a public servant under S. 409 P. C., as he was not authorised to receive 
the public revenue in kind, and the party who delivered the grain did not thereby 
discharge himself from liability for the revenue. 4 ill, E. App. 33. 

10. A Nazir is tho head of an important department, and must be responsible 
for the truth of what he reports or admits. He cannot be permitted to avoid res- 
ponsibility by urging that his mohurrir deceived him. 7 IF. E. 109. 

11. The Naib Nazir is a public servant within the meaning of S. 409 P. C., 
and not the mere private servant of the Nazir. 2 lY. IF. E* 298. 

12. The mere fact of there being a large deficit of salt, without distinct proof 
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of a criminal misappropriation, is not sufficient to convict the salt Darofrah in cliargo 
of the Golahs of criminal breach of trust under S. 409 P. C, 5 W, li. 21. 

CHEATING, P, C. S. 415. 

13. To justify a conviction for the offonce of cheating there must ho some evi- 
dence of an intention to client at the time when the i>ronuse ( the omission to 
perform which completes the offence of cheating ) is made. 9 P. li. 448. 

14. The mere taking money one day and dishonestly running away without 
paying the next da}^ is not necessarily clieating. There must he an intention to 
deceive and defraud at the time of taking the money, and the subsequent conduce 
of the prisoner would only be ewdcnce to sliow tlio previous dishonest intention. 
5 ir. n. 5. 

15. A person hiring certain projicriy for use at a wedding, paying a portion of 
the hire, and giving a written promise to pay the balance of the hire, and to restore 
the property after the wedding, he being well aware that there was to be no weil- 
ding, and intending when he got tlie property to apply for its attachment 14 a civil 
suit in respect of an alleged claim, is guilty of cheating. 3 N. W. P. H. 16. 

16. Case of cheating a j^rson who Avas indivied to part wuth his money and to 
contract marriage un^er the talsc impression that the girl he was marrying was a 
Brahiminee. 5 W. P. 98. 

17. The defendant was convicted of cheating. lie applied to the Tahasildar 

for a specified quantity of land on cowle tenure free of tax for live years and false- 
ly represented that the laud was waste laud. Held, a good conviction. 6 J/. 
11 Ajif). 12. ^ 

18. Where the accused were convicted of cheating under S. 415 P. C. the 
one of selling watered milk and the other au infijriur sort of sweetmeats, — they were 
acquitted . the former, because the purchaser know, and w'as told the milk was water- 
ed, and so there was no deception ; and the latter on the giound that the jiurcliastir 
might have tasted the sweetmeats before buying, and the sweetmeats were not com- 
posed of any material injurious to health. 18 W.Jt (U. 

19. Where the accused secretly entered an Exhibition building without having 
purchas^ a ticket, and was there apprehended: Held tliat such act did not amount 
to the offence of cheating, under 8. 41 5P. C. G B. 11 G. 

20. The prisomers received a Government ]>roniis8ory note, jiromising to re- 
turn certain jewels pledged to t}io?n, liut not intending to do so, and they subse- 
quently claimed to rotiiin the note for aiiotlier debt alleged to be due to them by 
tlie sender. Held that they weie guilty of cheating. 3 A. 11^. 1*. 11. 17. 

CHEATING ( Qnd thereby tnduciny delivery of property ) P. C. S. 420. 

21. An indictment for cheating, under S.S. 415 and 420 P.C., should state that 

the property obtained was the i>roperty of the per.son defrauded. But an indictiuent 
defective 111 this respect is defective for uiieijrtainty and must be objected to it at 
all, before the jury is sworn. 1 M. It. 31. ' 

CHEATING ( by personation ) P. C. S. 41 G, 

22 . The prisoner, having passed himself off as a Police officer, and cheated 

severa vi ageis of money, was held guilty of cheating and falsely personating a 
public servant. 2 IF. K, 29. © j r 6 

£ • two girls were b.ouglit by the prisoners on speculation, taken to a 

toreigu and distant district, palmed otf as women of a much higher caste fhan they 
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roally wore, and marriod to two Hajpoots, aftor recoivinsf the usual bonus : — Hold, 
that the prisoners could nob he convicted under S. 373 P. C., but of cheating and 
false personation under S. S. 415 and 41 G. 7 W. E. 55. , 

24. Where a person represented a girl to be tlio daughtefr of one woman 
when she was within his knowledge the daughter <.f another vrorimn,-*-Held tliat he 
was guilty of cheating by personation under S* 41 G P. C., and that it waa urnwees- 
sary to bring in- S. 109 relating to abetment. 7 W, 11. 51. 

25. Where the accused represented to the prosecutor tliat a girl was a Bra- 
in in and thereby induced him to part with his money on coniideration of the marri- 
age of the girl to his brother, when the girl really was of the-Sndra caste, ic was 
held tliat he was guilty of cheating by false personation under S. 41G P. C. IG IK. 
II 43. 


CHEATING {punishment ftr) P. C. S. 417. 

20. A chowkeedar who obtains money from another, either by fraudulent in- 
ducement or dishonestly, or by putting that ])crson in fear of injury, Is puniKhable 
under S. 417 P. C. (Cheating) or 8. 8. 3(S3 and 3S4 (Extortion) but not for criminal 
misappropriation of public money entrusted to him as a'piiblic seiwant. 3 IF. 11. 32. 

CRIMINAL TBEBPASS, P. C, S. 441. 

27. In the definition of criminal trespass, the entry and the intention with 
wliicli a i^ai’ty eaters are the essentials. Thus, whore A and B all elong asserted 
their prescriptive right to fish in a lake free of* rent, and C had failed to establish 
the relationship of landlord and tenant in a suit brought by him under Act X. of 
1859 to get rent from them : Held that no oouvictioii for criminal trespass could 
be had against A and R, and that C 's remedy was by suit in the Civil Court eitlier 
to eject tliem if he t»’eated them as trespassers, or to have, them declared liable to 
pay him rent for the future, 18 IF. li. 25 , 9 B. L. U. App. 19. 

28. Where the trespass (if any) was not committed with the intent to com- 
mit an off'ence, or intimidate, insult, or annoy the persons in possession, but in the 
ho7ia fide, assertion of a claim of title, this does not amount to criminal trespass, 2 
V. IF. P. Pi. 82. 

29. It is essential to a conviction for criminal trespass under S. 441 P. C. 
that there should be the intent to commit an offence, or to intimidate, insult, or 
annoy any person. 14 IF. li. 25. 

30. In order to convict of criminal trespass under S. 441 P. C., it must be proved 
that the property was iu the possession of the prosecutor, ami that the entry was 
made with intent to “commit an otfence ur to intimidate, insult, or annoy any person, 
in jjossession of tlie property. 9 IF. R. 1. 

31. Semble — Criminal tn^spass is a part of the ofTeuce of mischief committed 
Tipon land, as well as of house breakiug by night. 8 (F. P. 54. 

32. The entry by one man on another’s jn-operty accompanied by the cutting 
down of trees in that property is criminal trespass. 1 IF. E. 4G. 

33. Accused was Ejinaii of complainant’s family. Com]>lainant obtained a de- 
cree setting aside an alienation made by accused. In cxocutiou complainant obtained 
possession from the alienee. The accused entered on this land. Held, that he had 
not committed the offencs of criminal tres[)ass. G M. E. App. 19. 

34. Defendant was convicted of criminal trespass for including in his own 
land a jiortion of a })iiblic foot-path: Held, tliat as the public generally were entitled 
to the use of the foot-path, there was no illegal entry by the defendant on property 
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in the posftBftsion of anotber witli intent to annoy the person in ])ossession, and con- 
sequently, that the defendant was wrongly convicted. (> di. A2>p. 26. 

35. A person who forcibly enters upon property in tlio possession of another 
and errecta a building thereon ; or does any other act with intent to annoy the per- 
son so in possession, is guilty of ciiininal trespass within the meaning of S. 4'tl P, 
C., without reference to the question in whom the title to the land may ultimately bo 
found. 7 W. R 28. 

36. Defendant was convicted of criminal trespass for having enclosed and com- 
menced to cultivate a portion of a burial ground. Held, that the conviction was 
right. The person (corporate) in jiosscssion of the burial ground is the portion ot 
the public entitled to use the buri.d ground and the act of ploughing up the burial 
ground w^as evidence of intent to annoy sncli pci son, the defendant not being one of 
the portion of the public entitled to its use. 6 M. Jl. A 2 > 2 ?. 25. 

37. Held Jackson J. (setting aside the order of the Magistrate, {Zlay'khy J. 
dissenting)^ that a Magistrate ought not to decline to go into a case of criminal tres- 
pass under S. 441 P. 0 ., because the complainant did not make out his title to tlio 
land : — the oflence may be committed iu respect of propeity in ;i person’s possession, 
even though such possession may not have originated iu right. 11 W. li. 11. 

38. One member of a joint family (‘/jinmits no trespass hy entering the houso 
whicJi forms the joint projierty, but he is guilty of that ollcncc when ho entcis the 
room ordinarily occupuMl by another member of the family. 15 W. U: G. 

30. The entry of a stranger into a family dwelling-liousc, with the permission 
and license of one of the members, is not criminal trespass. 6 IL L. A/>p. 8i). 

40. Where the accused secretly entered an Evhibitiou Imilding without having 
purchased a ticket, and was there a])])r(‘h<'nded : Hold, lha' such entry, when 'unac- 
companied by any of the intents vS[)ocilie<l iu S. Ill Ik C., does not amount to cri- 
niinal trespass or any other criminal offence. 6 B. li 6. 

CRIMINAL TRESPASS {grt^voKs hurt or dc/iili caused hij one of several 
persons while coniinittiiig ) P. C. S. 4 CO. 

41. A piisoner who, in the coimui.ssi')u of lurking liouse trespass by niglit, 
voluntarily attempts to cause grievous Inut to flio owner of the house who tries to 
capture him, is punishable under S. 460, and not uudei* S. S. l.'H and 324. P. C. 2 
W. li rrJ, 


CRIMINAL TRESPASS { 2 ^unishme)U for ) P. C. 447. 

42. Tlie defendant was convict(Hl under S. 447 P. C. for cultivating village 
Waste land which he had been ordered by the Hubordiiratc Collector to rafrain from 
cultivating. The High Court uphold the conviction. 5 M. II. Ai) 2 ^. 17. 

DACOITY, P. C. ^.391. 

43. The definition of Dacoity in the Penal Code is so wndo as to extend to 
what would have been treated as cases of plunder under the old law. 3 W. li 60. 

44. When persons are found, within six hours of the commission of a 
dacoity, with portions of the plundered proiierty in their possession, the presumj)- 
tion of law is that they arc participator in the dacoity, and not merely receivers 3. 


DACOITY ( assembling for 2 >w'pose of comnUtilug ) P. C. S. 402. 

45. Case of an unlawful assembly the members of which wcie held guilty of 
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«n offence under S. 402 P. C. on their own admission that they not only knew 
that the assembly was an assembly for the purpose of committing dacoity, but also 
that all the persons (including themselves) constituting the assembly lived on the 
proceeds of dacoity and had no other means of living. 7 W. R, 97. 

DACOITY {punishment for) P. C. S. 395. 

46. S. 511 P. C. does not apply in a case of dacoity. Where a prisoner was 
found guilty of an attempt at dacoity under that section, and of causing grievous 
hurt in such attempt under S. 397, and a sentence of 3 years’ rigorous imprison- 
ment was passed on him, the finding was amended by striking out “S.S. 397 and 511” 
and substituting “ S. 395 ”. 7 TF. R. 48. 

47. When a body of men attack and plunder a house, the mere fact of the pro- 
prietor’s family having been able to make their escape a few minutes before the rob- 
bers forced an entrance, does not Lake that offence out of the purview of S. 395 P. C. 
It is sufficient for the application of the section that the robbers cause or attempt to 
cause the fear of instant hurt or of instant wrongful restraint. 7 IF. R. 35. 

EXTORTION, P. C. S. 383. 

48. To amount to the offence of extortion, property must be obtained by in- 
tentionally ])utting a person in fear of injury to that person and thereby dishonestly 
inducing him to part with his property. 4 IF. R. 5. 

49. Held that it is not necessary in a case of extortion, under the Indian 
Penal Code, tliat the threat sliould be used, and the i>roperty received, by one au<l 
the same individual; nor that the receiver should be charged with abetment, although 
that might be done. 2 JJ, R. 394. 

50. The terror of a criminal charge is a fear of injury within the meaning of 
those words in S. 383 P. C. Extortion may be equally committed whether th# 
charge threatened is true or fake. 7 IF. R. 28. 

51. A conviction of extortion by a F. P. Magistrate, and an order of a Session 
•Judge rejecting an appeal therein, reversed by the High Court : as there was no 
guch fear of injury as is contemplated by vS. 383 P. C. ; nor was the delivery of 
money by the complainants thereby induced ; nor did it appear from the evidence 
that the money was obtained dishonestly by the prisoner, wfio might have demand- 
ed it, believing in good faith that he was entitled to it. 3 B, R. 45. 

EXTORTION ( punishment for ) F. C. S, 384. 

52. The making use of real or supposed influence to obtain money from a per- 
son against his will under threat, in case of refusal, of loss of appointment, is extor- 
tion within the meaning of S. 384 P. C. 18 IF. Jt, 17. 

HOUSE-BREAKING, P .C. S’. 445. 

53. Effecting an entrance into a house at night by scabing a wall, constitutes 
house-breaking by night under S. 445 P. C. 2 IF. R. 65. 

HOUSE-TRESPASS {lurking) P. C, S. 443. 

54. When the door of a shop was found broken open, — Held that the convic- 
tion should have been for house-breaking by night, and not simply lurking house- 
trespass by night. 4 IF. R. 19. 

55. The accused were convicted of criminal trespass under S. 443 P. 0., for 
driving their carts across an open green in violation of an order issued by the Muni- 
vcipal Commissioners. Held, that there was nothing to show that the Municipal 

a 
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Commissioners had authority to issue such an order, and that the breach of it wa» 
not criminally punishable. 5 M. R. App. 38. 

HOUSE-TRESPASS (with preparation for causing hurt dec) P. C. S. i52, 

66, Where A goes with a forged warrant of arrest into a bouse and takes away 
one of the inmates against his will under the authority of such warrant , he is guiL 
ty of "house-trespass by putting such person in fear of wrongful restraint under S. 
452 P. 0. 12 W, R 33. 

MIS-APPROPRIATION (of property) P. C. S. 403, 

57. To bring a prisoner within S. 403 P. C., there must be actual conversion 
of tlie thing a])propriated to the prisoner’s own use. Where, therefore, the accused 
found a tiling and merely retained it in his possession, lie was acquitted of crimi- 
nal niis-appropriation under the section referred to. 10 IT. R. 25. 

58. Where money is paid to a person by mistake, and such person, either at 
the time of the receipt of the money, or at any time subsequently before its refund, 
discovers the mistake and determines to appropriate the money, he is guilty of cri- 
minal mis-appropriation, but he is not guilty of cheating. 2 N, W. P. R. 475. 

59. In a case in which the accused is charged with having dishonestly appro- 
priated property under S. 403 P C, the charge should specify the person to whom 
the property belonged. Where the accused is interested in the property, jointly 
with others, he is not necessarily guilty of a criminal act if he takes possession of 
it and disposes of it. 14 W, R. 13. 

GO. It was considered to be a matter of trade between the prosecutrix and tlio 
prisoner wlio took certain hides from the former but refused to pay for them, and 
was hold not guilty of dishonest mis-appropriation under S. 403 P. C. 17 W, R, 11. 

61. The mis-appropriation of each separate item of money with which a i>er- 
son is entrusted is a separate oflfence, and the facts connected with it should form 
the subject of a separate enquiry. The duty of a Committing Officer in such a case 
is to select certain distinct items to frame his charges upon them, and to adduce 
evidence specially upon those items. 16 W. R. 5 

G2. A servant who retains in his hands money which ho was authorised to col- 
lect, and which ho did collect, from the debtor of his master, because money is due 
to him as wages, is guilty of criminal mis-appropriation. 11 W, R. 51. 

63. If it be the duty of the agent of a landholder to keep the collections he 
makes for his master separate from his own monies, expending there out monies on 
his master’s behalf, and handing over the balance to his master, and if he, in breach 
of this trust, converts the money to his own use, he is amenable to a criminal pro- 
secution. 

And where a landowner permits the agent to mix the collections with his own 
monies, if the agent applies the money so collected to his own use fraudulently and 
dishonestly, and falsifies the account so as to conceal his fraud, there is evidence of 
a criminal mis-appropriation. 3 N. W. P. R. 30. 

64. Tlie mere fact that the prosecutor gave the prisoner time to make out 
his accounts and pay the balance due, dpes not vitiate a conviction for dishonest 
mis-a]'propriation, or shew that the matter is one for the Civil Courts only. 5 
W. R. 56. 


MIS-APPROPRIATION (of property of a deceased person) P. C. S. 404. 

65. Held, that S. 404 P. C. (relating to the mis-appropriation or conversion of 
** property” left by a deceased person) ^ does not apply to^ immovable property. 6 
B, R. 33. 
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66. Held, that under the S. 404 all the elements are required to constitute 
the offence which would be required to constitute the offence of criminal mis-appro- 
priation in respect of a person who is alive. 12 IT. i?. 39. 

67. Held, that it is not necessary for a conviction for dishonest mis-appropria- 
tion of proj)erty possessed by a deceased person at the time of his death, under 
S. 404 P. C. that the accused should mis-appropriate to his own use. 12 TT. JR. 39. 

68. A person may commit the offence of dishonest mis appropriation of 
property possessed by a deceased person at the time of his death (S. 404 P. C.) by 
dishonestly mis-appropriating the money entrusted to him, although he does not 
bring such money to his own use. 11 W. R. 1. 

MISCHIEF, P. a S, 425. 

69. To constitute the offence of mischief according to the Penal Code the act 
done must be shown to have caused destruction of some property or such a change 
in the property or the situation of it as destroys or diminishes its value or utility 
or affects it injuriously. The probable consequential damage to other property 
would not of itself constitute mischief. 4J/‘. R. App. 16. 

70. Without evidence that the accused intended or knew that he was likely 
to cause wrongful loss or damage to the complainant, the offence of mischief under 
S. 425 P. C. was held not made out. 12 W. R. 1; IG Iff. R. 62; 3 B. L, P. A. J, 17. 

71. To render a person liable under S. 425 P. C. for mischief in consequence 
of damage done by cattle trespass, he must in some way have caused the cattle to en- 
ter the prosecutor’s fields, knowing that by so doing he is likely to cause damage. 
Mere neglegt to keep the cattle from straying is not sufficient. 14 W, R. 31 ; 
C B. L. R. App, 3. 

72. The mere fact of allowing cattle to stray, whereby damage is caused to the 
complainant, affords no evidence to support a conviction on the charge of mischief. 
6 M, R. App. 37. 

73. A conviction for mischief was quashed in a case where it appeared that the 
complainant had formerly destroyed a crop belonging to the accustnl, and the latter, 
instead of complaining at once, merely bided his time and then took the complain- 
ant’s crop. 18 W. R. 10. 

74. The accused were convicted of mischief. The facts were that whilst the ac- 
cused were employed in floating timber through a bridge, some of the logs struck 
against the arch of the bridge. Held, that the conviction was bad. 5 M. R. App. 40. 

75. S. 425 P. C. supposes that the destruction was caused with the inten- 
tion to cause wrongful loss or damage and does not apply to cases of mere careless- 
ness ; and S. 17 Act III * of 1857 supposes the mischief (cattle trespass) was done 
intentionally and not by negligence. 10 W. R. 29. 

7 6. The authority vested in the Criminal Court of punishing persons for acts 
of mischief is one which must be exercised with great caution, and it must be very 
clear, before conviction, that the accused has brought himself within the meaning of 
S. 425 P. C. 6 W. R. 57. 

MISCHIEF (committing — and thereby causing damage to the amount of 50 Rs.) 

P. a S. 427. 

77. The defendants were convicted of mischief under S. 427 P. C. for gracing 
his cattle upon waste lands without payment of certain capitation fees to which the 
prosecutor was entitled : — Held, that there was no evidence that the defendants 


♦ Bepealed by Act I of 1871. 
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causal miscWef. The only injury allied ia the non-payment of fees. TWe was 
clearly a matter for a ciril action. 5 M. n. App. 30. 

MOETGAGINO PROPERTY (prmousl)/ mortgaged) 

78 Res XIV of 1827, S. 1, cl. 1, Art 7, * and the Religious Lnw of 
Hindu^are not applicable to the case of a party charged with mortgaging hw 
Ee a second time previously to redeeming the same from a prior mortgagee. 

1 jB jR 93. 

79. A person who pledges what is pledged to him may 1)0 gmlty of criminal 
breach of trust. There are two elements,--(l) the disposal of violation of any direc- 
tion of law or contracts, express or implied, prescribing the mode m which the 
trust ought to be discharged, — (2) such disposal dishonestly. 6 J/. K App. ^b. 

ROBBERY, P. C. S. 390. 


80. Theft with violence is robbery.|2 If, B. 49. 

81. Held that the offence was robbery where, in committing thoft, there wai8 
indubitably an intention, seconded by an attempt, to cause hurt. 5 W. li. 95. 

82. By the infliction of grievous hurt, theft becomes robbery, and all parties 
concerned in the offence are liable to punishment. G. W. li. 85. 

83. Where a person through fear<fcc., offers no resistence to the carrying off 
of his property but does not deliver any of tlie property to those who carry it off, the 
offence committed is robbery and not extortion, 5 TV. li. 19. 

84. The accused was convicted of robborry, but the Magistrate found that 
the property taken was not taken with any dishonest intention. Held, that the 
conviction was bad. 5 M. li. App. 39. 

ROBBERY OR DACoiTY {wUk use of deadly weapont ike.) V. C. S. 397. 

85. A conviction under S. 307 V. C. is equally good, whether the number of 
thieves be five or under. 2 W. li. 49. 


STOLEN PROrERTY ( assMny in concealmmt of) P. C. S. 414. 

80. Where persons are charged wiili assisting in concealing or disposing of 
property, which they know or have reason to believe to be stolen, the nature of the 
property, as well as the circumstances under which it was being made away with, 
must be taken into consideration. 2 B. 11. 130. 


STOLEN PROPERTY { dishonestly receiving ) P. 0 . S. 411. 

87. The offence of dishonest retention of stolen property under S. 411 of the 
Penal Code may be complete without any guilty knowledge at the time of receipt. 
4 M. li. App. 42. 

88. In a case in which the accused is charged with receiving stolen property 
it must be clearly proved that he retained the property with guilty knowledge. 13 
F. li. 70. 

89. There being no evidence on the record to show that property, for the 
dishonestly receiving of which a prisoner had been convicted under S. 411 P. C., 
was actually stolen, the conviction and sentence under such section will be annulled. 
2 N, W, P. li. 187. 

90. Whore a person was charged under S. 411 P. C. with having received 
stolen property ( rubber, the produce of the Government forests at Cachar ), and 


^ Repealed by Act XVII of 1862. 
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it Was not proved that the rubber came from the Government forests or that it was 
stolen property, and that the prisoner know that it was stolen propeity, it was held 
that the conviction under S. 411 was bad, and that he could not be convicted of 
smuggling, — smuggling Indian rubber not being an oJfienoe under the Penal Code. 
18 W. R 63 ; 19 W. R. 37. 

. STOLEN IN DACOITY, PROPERTY {receiving) P, a S, 412. 

91. In order to sustain a conviction under S. 412 P. C. of receiving property 
stolen at a dacoity , it is necessary to prove that tlie prisoner knew or had reason to 
believe that'dacoity had been committed or that^tho persons from whom he acquired 
the property were dacoits. 7 W, R. 109. 

92. It must bo proved that the prisoner received or retained plundered 
property knowing it to be plundered property, before he can be convicted under S. 
412 of the Penal Code. 9 W. R. 16» 

THEFT, I\ a S. 378. 

93. A conviction for theft under the Penal Code is illegal if the owner has 
given up all property in and all possession of the subject of the alleged theft 
4 M. R. Ajyp. 30. 

94. In a charge for stealing, it nnist be proved that at the time of the act be- 
ing done the property stolen was in the possession of the prosecutor. 20 W. R. 80. 

95. The moving by the same act which effects the severence may constitute a 
theft. 5 J/. A. Jpp. 36. 

96. A boat may be the subject of theft. Although under S. 442 P. C. it is for 
certain purposes classed with houses, it does nut cease to bo movable property 
under S. 378. 10 W, R. 53. 

97. A person acting under a claim of right (however ill-founded such claim 
may be) is not guilty of theft by assorting it. 7 W. R, 57. 

98. S. 378 P. C. does not include under the offence of tlieft the case when 
one joint ])roprictor takes into his own sole j)osscssion, property belonging to himself 
and liis co-proprietors which had previously been in their joint custody. 15 
IF. R. 51. 

09. A Hindu woman who removes from the possession of her husband, and 
without Ins consent, her stridhaii, cannot be convicted of theft, nor cau any person 
who joins her in removing it be convicted of that offence. 8 R. R, A, J. 11. 

100. A Mulianimadan married woman may be convicted of tlieft, or abet- 
ment of theft, in respect of the property of her husband. 6 B. R. A. J. 9. 

101. Inability to prove prescriptive right to fish within certain limits free from 
])ayinent of rent, is (piitc distinct from the want of right of any kind to lish therein, 
rendering a person so fishing liable to bo brought up for the tlieft of fish taken bv 
him. 10 "if. H. 68. 

102. The prisoner was convict(Ml of tlieft on his own confession. The charge 
to which the prisoner pleaded did not allege the taking out of the possession of some 
person dishonestly, and there was no evidence of such taking. Held, that the con- 
viction was bud. 5 M. R. App, 37. 

103. Where the accused caught fish in a portion of a navigable river which 
was claimed by the prosecutor, it was lield that they could not be convicted of theft 
and that if the right of the prosecutor was infringed he could sue in the Civil Court 
for damages. 20 IF. R. 15. 

104. The taking fish in that portion of a navigable river over which a right of 
Julkur e.\ists in anollier person does not fall within 8. 378 Penal Code. 19 lF.it. 47. 
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105. Where a Court fintls that parties came with a numl>er of armed men 
and carried off a crop, the finding amounts to tliat of a forcible carrying ofiP without 
the consent of the owner. Even if they took no part in the actual taking, they must, 
with reference to S. 114 P. C. be considered guilty of the substantive ofiTence under 
S. 378. 8 W. li. 59. 

106. Dishonest removal of salt naturally formed in a creek, which was under 
the supervision of an officer belonging to the Gust oms Department, constitutes theft, 
the salt having been legally appropriated by such officer. But removal for one’s 
own use from a creek, of such salt not legally appropriated, constitutes no ofiTence 
either under the Indian Penal Code or Acts XXXI of 1850 or XX VII of 1837, 
though under S. 7 of the latter Act, made applicable by S. 8 of the former, the 
salt removed becomes liable to detention. jlO JJ. li. 74. 

THEFT (in dwelling house kc) P. C. S. 380. 

107. Theft by Constables of property from the house they were employed to 
guard is punishable under S. 380, and not S. 409, Penal Code. 3 W. B. 29. 

108. A hired boatman does not come within the definition of a clerk or servant 
upder S. 381 P. C. Theft by such a person on board a boat comes under S. 380. 

8 W. B. 32. 

T HEFT {hg clerk or servant) P. C. S. 381. 

109. The prisoners wore charged with haring stolen a sum of money shut up 
in a box and placed in the Police Treasury buildings, over whicli they, as biirkunda- 
zes were placed in guard. Held that the charge should have been made under S. 
381 P. C. (theft by servant in possession of property) and not under S. 409 (Crimi* 
nal breaeli of trust by public servant). 2 W. B. 55. 

XVllI. PUBLIC HEALTH, SAFETY, CONVENIENCE &c. 
(OFFENCES AFFECTING) 

ANIMAL {negligence with an) F. C. S. 289. 

1. To sustain a charge under S. 28 9 P. C., there should bo evidence not only 
of negligence but also that such negligence would probably lead to danger to hu- 
man life or of grievous hurt. 3 M. R. App. 33. 

2. The High Court refused to interfere with an order passed under S. 289 P, 

C. by a Magistrate fining the owner of a pony which had been tide negligently, 
which was running about loose in a crowded bazar, and thereby endaugeiiiig the 
live? and limbs of persons, — that section referring not only to savage animals, but to 
any animal. 19 W, B. 1. 

PIKE OR CUMBUSTIBLE MATTER {negligence with) P. C. S. 285. 

3. Held that the word ** injury” (rashly caused by fire kc,) in S. 285 of P. C, 
includes any harm illegally caused to the property of any other person, and is not 
confined to injury to the person only. 5 B. B. 67, 

NUISANCE, PUBLIC. P. C. S. 2G8. 

4. A previous sanction to the establishment of a trade does not entitle le 
proprietors to conlinuo the business after it has become a public nuisance to the 
neighbourhood. 



PUBIilO HEALTH, SAFETT COHVENIENOE tfcc. (oFFENCES AFFBCTINQ) &5 

No one has right to corrupt the air of a particular locality by the exercise of a 
noxious trade simply because at the commencement of the nuisance no person was 
in a position to be injured by it ; and no prescriptive right can be acquired to main- 
tain, and no length of enjoyment can legalize, a public nuisance involving actual 
danger to the health of the community. 16 IF. B. 6. 

5. A common gaming-house is one which is kept or used for profit or gain, 
and may constitute a public nuisance ; but it cannot be held, in the absence of evi- 
dence of any actual annoyance to the public, that every person who admits gamblers 
into his house, and all persons who game therein, are guilty of a public nuisance 
within the meaning of S. 268 Penal Code. 7 B. B, A, J, 74. 

NUISANCE, ruBLic {continuance of--after injunction to discontinue) 

P. C. S, 291. 

6. Before a conviction can be had of committing a public nuisance under 
S. 29 J, there must be proof that there was a previous conviction of an offence and 
an injunction by a public servant to desist from continuing such nuisance* 20 
W. B, 55. 


NUISANCE, PUBLIC {punishment for) P. C. S. 299. 

7. In a case of public nuisance under S. 290 P. C., it must bo proved that in- 
jury, danger, or annoyance have been caused either in regard to the enjoyment of 
property or the exercise of a public right on the part of a portion of the communi- 
ty or of any particular class of i)eople. 9 TF. B. 70. 

8. The omission of a person to keep his ponies from straying is not a public 
nuisance punishable under S. 290 Penal Code. 6 IF. 7i\ 71. 

9. A prostitute by ’Visiting a dak-bungalow at the request of a person staying 
there, but against whom there is no evidence of any impropriety of speech, or ges- 
ture, or act, or that she had occasioned annoyance to the public generally, or to Jiny 
persons who, in the exercise of their public right, were lodging in the bungalow, is 
not liable to be convicted under S. 290 P. C., as having committed a public nui- 
sance. 2 N. IF. 1\ B. 350. 

10. Tlie petitioners who filled up a portion of a ditch or drain which form- 
ed part of a j)ublic way, and which belonged to the public, instead of being 
convicted of a nuisance punishable under S. 290 P. G., was convicted of criminal 
trespass. But inasmuch as they had not been sentenced to a heavier punishment 
than might have been awarded if they had been convicted of a nuisance, ‘.he High 
Court, acting under S. 42 G * O. Cr. P. C. declined to interfere. 18 IF. B. 38. 

PERSOJI {conveying— ‘for hire in vessel overloaded or wisafe) P. C. S, 282. 

11. Boatmen who ply an unseawortLy vessel, whereby the lives of passengers 
for hire are endangered, should be cliarged under S. 282, and not under S. 336 
Penal Code. 1 J3. B. 137. 

12. Certain })ersons whom the accused, a ferryman, was rowing across a river, 
were drowned by the sinking of a boat. Held, on the facts of this case, that the ac- 
cused could not be convicted of culpable homicide not amounting to murder, as 
there was nothing to show that he acted with the knowledge that he was likely by 
such act to cause death within the terms of S. 299 P. C. The prisoner was convicted 
under S. 282 of that code, of negligently conveying persons by water for hire in a 
vessel overloaded or unsafe. 11 W. li. 3. 


See S. 283 H. Cr. P. C. 
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PUBLIC WAY {rash driving or ridtng on) P. C. S, 279. 

13. The actual driver, and not the owner of a carria^^e, is liable under S. 279 
P. C. in case of a collision and injury to another arising out of rash driving. 
14. W. E. 32. 

PUBLIC WAY OR JTAVIGATION {obstructing) P. C. S, 283. 

14. A person who is called as a witness by the Court cannot be convicted and 
fined under S. 283 of the Penal Code. IG W, 11. 43. 


XIX. PUBLIC JUSTICE (OFFENCES AGAINST) 

APPREHENSION {resisimg-of another) P. C, S. 225. 

1. Where a Police Oilicer duly appointed under Act V of 18G1 was enjjaged 
in the discharge of his duty as sucli Police Officer at a time when an unlawful as- 
sembly took place, it was held, that he was coinpetiuit to apprehend any of the mem- 
bers of such unlawful assembly ,* and a person who rescued the party apprehended 
was convicted of rescuing from lawful custody within the meaning of S. 225 of 
the Penal Code. 13 W. II. 75. 

APPREHENSION ( onc-self) P. C. S. 224. 

2. Where a prisoner had escaped from custody whilst on his way to undergo 
aentenco of transportation. Held, that ho had committed a^ otFonce punishable under 
S. 224 and not under S. 22G of the Penal Code. 4 M. 11. 152. 

COMMITMENT {for trial or to confinement, wiJfuihj contrary to law) P.C.S. 220. 

3. Proof of an unlawful commitment to confinement , will not of itself war- 
rant the legal inference of malice. Knowledge that such commitment is contrary to 
law is a question of fact and not of law, and must be proved in order to satisfy tlie 
requirements of S. 220 of tlio Penal Code. 9 Jl. li. 34 G. 

DECREE {taking a— for a sum not due) P. C. S. 210. 

4. Where a person applies for the execution of a decree which lias already 
been executed, his oflTenco fails, not under S. 209, but S. 210 JVnal Code. S. 209 
relates to false and fraudulent claims in a Court of Justice and is confined to the 
Civil Court in which the original suit was brought. 12 Tf. 11. 37. 

ESCAPE {negligently suffering — of 'person in confinement') P. C. S. 223. 

5. Convict warders are “public servants” within the meaning of S. 223 of the 
Penal Code. 7. W. E. 99. 

EVIDENCE {of an o fence, earning it to disappear) P. C. S. 201. 

6. A person cannot be punished funder S, 201 P. C., where the act which caus- 
ed the disappearance of the evidence of the commission of an offence was not done 
•with the intention of screening the offender from legal punishment. It is not suffici- 
ent that the disappearance of evidence was likely to have the effect of screening the 
offender. 5 N. W. P. E. 18G. 

7. S. 201 P. C. refers to prisoners other than the actual criminals who, by their 
causing evidence to disappear, assist the principals to escape the consequences of 
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tlieir offences. But the person who commits an offtinco and afterwards conc^'als tlie 
evidence of it, cannot be punished on both heads of the charge. 7 IF. Jl. 52. 

8- Prisoner was present at a murder without being aware that such an act 
was to be committed. Through fear he not only did not interfere to prevent the 
commission of the crime, but joined the murderers in concealing the body. Held, 
that he was guilty, not of abetment of murder, but of causing the disappearance of 
evidence of a crime under S. 201 of the Penal Code. C W. li. 180. 

9. A conviction on a charge of causing the disappearance of evidence of an of- 
fence which amounted to culpable homicide not amounting to murder, may be good, 
though tliere be no proof of wdio committed the culpable homicide. 7 IF. Ji. 22. 

10. Serablc. A person cannot be convicted under S. 201 P. C., of causing 
evidence of the commission of an offence by hiniself to disajjpear, nor can ho be con- 
victed of the abetment of such an act. 8 A. R. A. J. 12G. 

11. A commits no offence, if in exercising tli(3 right of private defence of his 
property against B, whom he finds near a hole in A^s house, and on being attacked by 
B, he strikes a blow at random, and in the dark with a stick in his hand, whereby 
B is killed, 0 and D by assisting A in removing the body of B cannot be convict- 
ed (under S. 201 P. C.) of having caused evidence to diHa])pear, tiiey having no 
knowledge or belief that an offence had been committed, nor any intention of screen- 
ing an offender. 2 IF. R. 43. 

12. Prisoner was charged under S. 201 P. 0. for that he knowing or having 
reason to believe that an offence punishable with death had been committed, with 
the intention of screening the offender from legal punishment, gave information res- 
pecting the offence which lie knew or believed to bo false: Held, that tJie proper or- 
der of proof on the part of the prosecution in the present case, was to prove, ( 1 ) 
that A. N. was murdered; ( 2 ) that the prisoner gave information respecting the 
offence; ( 3 ) that such information was false and known by liim to be so; ( 4 ) that 
he then knew of the commission of the murder; and ( 5 ) that his intention was to 
screen the murderer : Held also, that it was esscntiidt o the completeness of the case 
for the prosecution to show, not only that the information was given, but also that 
it was false, and known to be so by the prisoner. 3 M. R. 251. 

FALSE CHAKGE (with intent to injure) F, C, S. 211. 

13. To constitute the offence of preferring a false charge under S. 211 P. C., 
the charge need not be made before a Magistrate, nor need the charge have been ful- 
ly heard and dismissed : it is enough it is if not pending at the time of trial. 
1 M. R. 30 

14. A person may in good faith institute a charge which is subsequently 
found to be false, or ho may with intent to causo injury to an enemy institute cri- 
minal proceedings against him believing there are good grounds for them, but in 
neither case has he committed an 4 >ffenco under S. 211 P. C. 

To constitute this offbneo it must be shown that the person instituting criminal 
proceedings knew, there was no just or lawful ground for such proceedings. 

The averment that the accused knew that there were no lawful grounds for the 
charge instituted is a most material one. 3 N. IF. P. P. 327. 

15. To prefer a complaint to the Police in respect of an offence which they 
are competent to deal with, and thereby to set the Police in motion, is to institute 
a criminal proceeding within the meaning of S. 211 of the Penal Code. 5 IF. R. 32. 

16. Where a person is charged with instituting a criminal proceeding with 
intent to causo injury, knowing that there was no just or lawful ground for such 
proceedmg, it is for the prosecution to make out a distinct case against him ; not 

H 
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for the prisoner in the first instance to show that he had just or lawful grounds 
H IV. n. 87. 

17. It is not a snfiicient ground for a charge under S. 211 P. C., that a per-, 
son to whom a wrong has been done, or wlio conceives tliat a wrong has been done to 
him, makes a charge or coni[>hiint upon evidence or a statement which is not or 
ought not to he suhicient to satisfy a reasonable mind, if in truth he did not know, at 
the time he made the complaint, that there was no just and lawful ground for mak- 
ing it. 6 W. R. 15. 

18. Tf the cliargft of voluntarily causing hurt, contained in a petition of com- 
plaint, is wilfully false, and made with intent to injure, then the complainant is 
logrtllv chargeabio with the offence described in S. 211 of the Penal Code. 4 N, 
W. P. R. 6. 

19. S. 211 P. C. applies not only to a private individual but also to a Police 
Officer wdio brings a false charge of an offence with intent to injure. 11 W. /2. 2. 

20. Under S. 211 P. C. “ instituting a criminal proceeding ” may be 
treated as an offence in itself apart from “ falsely charging,’' a person with having 
committed an offence. 8 IT. 87. 

21. Where a man burns his own house, and charges another with the 
offence of doing so, lie should be convicted and sentenced under S. 211 (and 
not under S. 195) of the Penal Code, .8 TF. li. G5. 

22. Where a person who is interested in the matter, Or has a certain official 

responsibility, says to a Police OHicer, A tells me that X has committed a cer- 
tain offence, and B and C contirm the statement, and I accordingly suspect X,” and 
follows up that statement by an application to have X’s house searched, he prefers 
a charge against X. Tf such charge be false, he may be convicted under S. 211 of 
the Penal Code. 19 IF. K 5. ^ 

23. Where a person is charged under R. 211 P. C., with having, with intent 
to injure, falsely fo charged another with an offence, knowing that there is no just 
and lawful ground for tlio same, the j)arty accused should be allowed to show the in- 
formation on which ho acted ; and the Judge ought not only to be satisfied that tho 
facts alleged as the ground for making the charge, are in themselves untrue and 
insufficient, hut also that tiiey were known to be such to the accused when the charge 
WJis made by him 3 R. li. 10. 

24. S.S.182 and 211 P.C. distinguished, Tho latter held to apply to a case of 
false charge in which the accused in the present case had appeared before the Police 
and charged the now complaiimit with having caused the death of the accused’s 
child by poisoning. 8. TF. H. 07. 

25. The mere fact of being in a subordinate position will not hold a man harm- 
less for the consequences of false and malicious charges made by him officially. 
2 TF. R. 45. 

20. A charge of trespass against persons in possession of land decreed to an- 
other, whether notice of the decree has been given to the alleged trespassers or not, 
is not necessarily ‘‘ frivolous, vexatious, and false.” 3 TF. E. 32. 

27. Where a Deputy Magistrate instituted proceedings against a complainant 
and his witnesses for preferring a false charge of theft before him, it was held that 
he could not merely rely on the decision in the tlieft, but was bound to prove the fal- 
sity of the complaint of theft in the presence of tho accused. 11 IF. R, 35. 

INFORMATION ( ^Ivirig false — respecting an offence committed ) P. C. S. 203. 

28. To justify a conviction for giving false information with respect to an of- 
fence under S. 203 P. C., it must be proved, not only that the person charged had 
reason to believe that an offence hud been committed, but that the offence had ac- 
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tually been committed, and that the accused knew or had reason to beliore that the 
offence had been actually committed. 20. W. 1{. Gth 

29. A prisoner’s intention is immaterial to his conviction under S. 203 P. 
0., of having given false information respecting an offenc(‘ committed. 1 W. E. 18. 

30. Intentional omission is the gist of the offence of a zthnindar omttting to 
give information regarding an offence. 18 IF. E. 22. 

INFORMATION {omission to give — lohey'e offence committed) P. C. 8. 202. 

31. Per Kemp J, — Before a person can be convicted of an offence under S. 
202 P. C., there must ho legal evidence, (1) that he lias knowledge or reason to be- 
lieve that some offence has been committed; (2) an inttmtional omission to give any 
information respecting that ofl'ence; and (3) that he is legally bound to give that in- 
formation. In this case, the Sessions Judge having found that there was no evid- 
ence at all. S. 422^^ 0. Or. P. C. did not apply, as tiiat section only authorizes an 
Ap])ellate Court to direct additional evidence to lx; taken whore there is some ^>ri-'7na 
facie evidence bearing upon the guilt or innocence of the accused, biit not where 
there is no evidence at all. 

Per Glover J . — The Sessions Judge, having found that an offence was com- 
mitted, and that the accused were bound by law to give information respecting it, 
but that there was not on the record evidence of their omission to give that infor- 
mation, was competent ixnder S. 422 to order the deficiency to be supplied ;the ob- 
ject of that section being the })revention of a guilty peisoifs t'seape through some 
careless or ignorant proceedings of a Magistrate, or tlie \ indication of a wrongfully 
accused person’s innocence where the same carelessness or ignorance has omitted to 
record circumstances essential to the elucidation of truth. 18 IF. E. 31 , 9 B, L, 
E. 31. 

PEE JURY. 

32. To establish the offonco of giving false evidence direct proof of the falsity 
of the statement on whicli the perjury is assigned is essential. But ns legitimate 
evidence for this purpose, the law makes no distinction between the testimony of a 
witness directly falsifying such statement and the contradictory statement of the per- 
son charged, although not made on oath. Such a statement when satifafaotorily 
proved is quite as good evidence iu proof of the charge as the criminatory statement 
of a person charged with any otlier oifcnce and on precisely the same ground. That 
it is au admission of the accused jierson inconsistent witli liis innocence. 

As to the weight to be given to contradictory statementvs, the sound rule is that 
a charge of perjury is not maintainable upon proof of one such statement not on 
oath, or more than one if proved by a single witness otdy, unless supported by 
confirmatory evidence tending to show the falsity of the statement in the charge. 

With respect to the kind or amount of confirmatory proof required, it must bo 
considered in each case whether the particular evidence offered is sulhcient to in- 
duce a belief in the truth of the contradictory statoment or direct testimony. 
C M. n. 342. 

33. Charges of perjury should contain a distinct assertion with regard to each 
statement intended to be characterized as perjury, that it was made, that it is un- 
tiue in fact, and that the accused knew it to be so when ho made it, and the investi- 
gation of the Court should be directed to each of those points singly. 

It does notfollow that all contradictions on oath by opposing witnesses neces- 
sarily involve perjury, nor is the making of a document without authority always for- 
gery. 9 IF. U. 54. 


B. :382 2^. Cl. P. C. 
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34. A statement, untrue to the prisoner's, knowled^ye, made upon oath in the 
course of a judicial proceeding, amounts to perjury, notwithstanding the fact that the 
statement itself is immaterial to the matter before the Court. 19 W, J$. 69. 

35. A charge of perjury held unproved without proof that the statement on 
which it was founded was given on solemn affirmation under Act V of 1840 instead 
of on oath. 4 TK. R 24. 

36. The failure of the Civil Court in a case of perjury to make memo- 
randum of the evidence of the accused when examined before it does not vitiate the 
depositions, if the evidence itself was duly recorded in the language in which it was 
delivered in such Court. 9 TF. R GO. 

37. Case of perjury by females in which the majority of the Court refused to 
reduce the punishment. 7 IF. R F. B. R 102. 

38. The prisoner was convicled of perjury by wilfully making a false state- 
ment in a verified petition presented under S. 19 of the Income Tax Act IX of 1869 
to a Tahsildar .• Held, that the Tahsildar was not an ollicer competent to receive 
such a petition, and that no offence was committed. 5 Af. A. 326. 

PERSONATION {for the ptuyose of a suit ) P. C. S, 205. 

39. It is necessary to a conviction for false personation under S. 205 P.C. that 
the accused should have assumed the name and character of the ])erson he is chaiged 
with having per.sonated. Tlie fact that he ])resented a petition in Court in the 
namo of that individual, hold, under the circumstances of this case, to be insufficient 
to show any intention of falsely personating such peison. 8 IF. h. 80. 

40. To constitute the offence of fatso personation under S. 205 P. C., it is not 
enough to sliew the assumption of a fictitious name; it must also appear that the as- 
sumed name was used a.s a means of falsely representing some other individual. 4 
M. R 18. 

41. Fraudulent gain or benefit to the offender is not an essential element of 

the offence of false personation nnd<‘r S. 205 C., and a conviction for false per- 

sonation may be upheld, even where the j^ersunatioii is with the consent of the person 
personated. 1 M, li. 450. 

PUBLIC SERVANT {framing incorrect record or writing) P, C. S. 218. 

42. The intention is an essential ingredient in the ofTunce contemplated by S. 
218 of the Ponal Code. 8 IF. R 27. 

43. Where a Chowkeedar was charged under S. 218 P. C., with having made 
a false entry in a Chowkeedaree attendanc(‘-book, with a view, to support a charge 
which was made against a }8nb-lus])ector uf having made a false report regarding 
the length of absence from duty of another Oliowkeedar, and thereby to cause loss 
or injury to the Sub-Tns])e.ctor, it was held that the intention was too remote to 
fall within S. 218. 19 IF. R 40. 

44. A kulkarni who makes a false report with reference to an offence commit- 
ted in his village witli intent tkc. is punishable under S. 218 of Penal Code. 7 IP 
R A. J. 64. 

PUBLIC SERVANT {insulting or inlemqUlng a — during a judicial proceeding) 

P. C. R 228. 

45. Before a conviction can bo had under S. 228 P, C. of offering an insult to 
a public servant, it must he proved that there was an intention to insult. 15 IF. It. G2. 

4G. In a conviction under S. 228 P. C. it ought to bo stated that the Judge 
was sitting in a stage of judicial proceeding, the nature of which should also be 
stated. 12 JF.'R G l. 
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47. Held that prevarication while giving evidence does not constitute the of- 
fence under S, 228 P. 0., of intentionally causing interruption to a public servant 
sitting in a judicial proceeding. 4 jB. R. 6. 

48. Prevarication by a witness may, though it does not necessarily, amount 
to contempt of Court within the meaning of S. 228 P. C. and S. 435 N. Cr. P. C. 
10 B. R. 69. 

49. Held that refusing or neglecting to return direct answers to questions 
does not constitute the offence under S. 228 P. C., of intentionally offering insult 
or causing interruption to a public servant sitting in a judicial proceeding 4 B. R, 7. 

PUBLIC SERVANT (obstructing — in discharge of duty) P, C, S, 186. 

50. The refusal of a cart-owner to give his cart on hire to a Government 
Officer does not constitute the offence of obstructing a public servant in the dis- 
charge of his public functions within the meaning of S. 186 Penal Code. 9 B,R, 165. 

51 If a bailiff break the doors of a third person, in Brder to execute a decree 
against a judgment-debtor, he is a trespasser if it turn out that the person or goods 
of the debtor are not in the house; and under such circumstances the owner of the 
house does not, by obstructing the bailiff, render himself punishable under S. 183 
or S. 186 of the Penal Code. 7 B. R. A. J. 83. 

52. Conviction under S. 186 P. C. of obstructing a Mouzadar in the discharge 
of his duty, reversed, there being nothing to show that the Mouzadar is a public ser- 
vant. 8 W. R. 66. 

53. Escaping from lawful custody is not obstructing a public servant in the 
discharge of his public functions within the meaning of S. 186 of the Penal Code. 
2 P. jR. 128. 

TRANSFER FRAUDULENT (of property to prevent seizure) P. C, S. 206. 

54. To bring a case under S. 206 P. C. there must be a fraudulent removal, 
sale, or transfer of property, or of some interest therein, intending thereby to pre- 
vent that property from being taken as a forfeiture or in satisfaction of a fine. 18 
W, R. 65. 

55. A person who fraudulently removes property intending thereby to pre- 
vent that property from being taken in execution’of a decree made by a Collector, 
commits an offence, and is punishable under S. 206 P. C. and not under S. 145 
Act X of 1859. 10. W. P. 46. 

TRANSPORTATION (unlawful return from) P. C, S. 226. 

56. To constitute the offence of escaping from transportation under S. 226 P. 
C., it is essential that the convict should have been actually sent to a penal settlement 
and have returned before his term of transportation had expired or been remitted. 
4 AT. R. 152. 


XX. PUBLIC SERVANTS ( OFFENCES BY OR 
RELATING TO ) 

BKIBE. 

1. Where a Constable and others enter a house and apprehend certain per- 
sons as gamblers, and afterwards release them on payment of a sum of money by 
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the latter, the offence committed is not house-trespass and extortion, but talting ^ 
bribe as regards the Constable, and abetment of that offence as regards the others. 
5 W, R. 49, 

2. The taking of a gratification by a Serishtadar to influence a Principal 
Suddar Ameen in his decisions, is sufficient to a legal conviction, whether the Serish- 
tadar did or did not influence or try to influence the Principal Suddar Ameen. 3 TTv 
E. 10 . 

3. Case of offering a bribe to a jury-man. Although what passed between the 
prisoner and the jury-man might not have amounted to an offer of a bribe to the lat- 
ter, yet it was hold to be so when taken in connection with what pa^d between the 
prisoner and the jury*man*s brother. 1 W’. B. 36. 

BRIBE {atlempt to — Public Servant) 

4. A conviction on a charge of attempting to receive a gratification for influen- 
cing a public servant in the exercise of his public functions, is illegal as disclosing 
no legal offence when it omits to state the person or persons for whom the gratifica- 
tion was obtained, or the public servant to be influenced in the exercise of his pub- 
lic functions. 3 W. E, 68. 

OEATiFlCATioN ( accepting d>c. corruptly influenjdng a Public 
Sefi'vant P. C, S. 162. 

5. A person who accepts for himself or for some other person, a gratification 
for inducing by corrupt or illegal moans, a public servant to forbear to do a certain 
official act, is punishable, not under S. 161, but under S. 162 of the Penal Code. 
3 W. R. 19. 

gratificatio^T {Public Servant taking a — improperly) P, C. S, 161. 

6. On a conviction of taking illegal gratification, a simple order to refund the 
money taken is quite inadequate to the gravity of the offence. Although no appeal 
lay in such a case, yet the High Court upon a reference, having power to interfere, 
quashed the conviction. 16 W. i?, 64. 

7. A putwaree taking grain as a consideration for showing favor to the giver 
in the discharge of his functions as putwaree, should be convicted under S. 16L 
and not S. 165 of the Penal Code. 2 N, W, P, E, 148. 

TRADE {Public Servant unlawfully engaging in) P, C, S. 168. 

8. Held, that where a person’s object was to deceive liis employer by falsify- 
ing account-books which were in his custody, such deception being likely to cause 
damage to his employer, he was rightly convicted under S. 168 of forgery w'ith in- 
tent to cheat, instead of under S. 465 of simple forgery. 18 IT. jR. 46. 


XXI, PUBLIC TRANQUILITY (OFFENCES AGAINST) 

AFFRAY— P. a S, 159. 

1. Where the evidence in a case failed to establish any thing like an unlaw- 
ful assembly, the conviction was reduced from rioting and being members of an un- 
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lawful assembly to one for affray, although grievous hurt from which death resulted 
was caused to one of the persons. 12 W. R, 72. 

ASSEMBLY, UNLAWFUL, P. C. S, Ul. 

2. In order to convict of l-he offence of being members of an tinlawfuT assem- 
bly, it must be shown that the accused were actuated by a common object, and 
that the acts don^ by tliem were of such a nature as to make them guitly under S. 
141 of the Penal Code. 9 W, A. 19. 

3. There is no ground for the distinction between an unlawful assembly as a 
premeditated act and an affi-ay as a sudden one ; for, according to S. 141 P* C. an 
assembly which was not unlawful when it assembled may subsequently become an 
unlawful assembly. 18 W. B. 2. 

4. To convict a prisoner of being a member of an unlawful assembly, and of 
culpable homicide not amounting murder, it must be shown that he had an illegal 
object in common with, and took part, in the illegal act done by the others. 1 

jR. 20. 

5. Where two opposite factions commit a riot, it is irregular to treat both parties 
as constituting one unlawful assenrbly and to try them together, inasmuch as Ithey 
do not have “ one common object ” within the meaning of S. 141 of the Penal Code. 
12 W, B. 75. 


6. Where land in the possession of A was encroached on by the servants of 
B who committed mischief on the land, and tlio servants of A assembled and resisted 
the encroachments, the High Court declined to interfere with the [Magistrate’s order 
convicting the servants of A of unlawful assembly, as there was no error in law in. 
the order of the Magistrate wlio found as a fact that the right of defence of private 
property had ceased under cJ. 4 S. 105 of the Penal Code. 12 W. R. 43. 

7. Where the defendants, ryots of portion of a*Zamindary sold in exorutiou of 
a decree of the Civil Court, reaped and carried away their crops despite the purcha- 
ser’s people, and refused to allow the purchaser’s people to seal and mark grain 
which had been reajievl, and tlie ryots were assembled in such numbers and so arm- 
ed that nothing could bo done against them. Held by the High Court that the acta 
of the defendants did not amount to an offence under S>. 141 of the Penal Code. 4 
M. R. App. 65, 

8. Held that the act of the defendants in assembling and forcibly interraptlng*a 
procession was forbidden by cl. 4 S. 141 P. C., although the defendants acted up- 
on the ground that the procession was a nuisauce or annoyance to them or their 
community. 5 J/. J?. App.'G, 

9. Tu this case in whic*h the prisoners were convicted of being members of an 
unlawful assembly under S. 141 P. C. the Court held that the evidence was insuffi- 
cient to warrant a conviction, there being nothing to show what was the specihe 
unlawful object, within the scope of .ils. 3 and 4. of the persons composing the assem 
bJy. 20 W. R, 78. 

10. It cannot be said that a person intentionally joints an unlawful assembly, 
or continues in it, when it appears from the evidence that he went to the place 
where the members of the unlawful a.ssombly were gathered to prevent mischief be- 
ing done to his own property which he had a right to protect. 19 IK. R. CG. 

11. ^ Where persons join an unlawful assembly for the purpose of committing 
an assault, and instead of preventing those armed from using theii* weapons, eu- 
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courage them to do so, they are in the same position as those members of the unlaw- 
ful assembly who struck the blows. 7 W, R, 58. 

12. A large body of men belonging to one faction, way-laid another body of 
men belonging to a second faction, and a fight ensued, in the course of which a mem- 
ber of the first mentioned faction was wounded and retired to the side of the road, 
taking no further active part in the affray. After his retirement a member of the 
second faction was killed : Held by Norman J. (whose opinion prevailed), that the 
wounded man had ceased to be a member of the unlawful assembly when retired 
wounded, and that he could not under S.149 P. C. be made liable for the subsequent 
murder. 

Held by Jackson J, that he remained a member of the unlawful assembly. 3 
B, L. R. A. J. 1. 

ASSEMBLY UNLAWFUL (each member of-— guilty of any offence) 
committed) P. C. S. 149. 

13. Held (Ainslie J. dissenting) that S. 149 P. C. is not intended to subject 
a member of an unlawful assembly to punishment for every offence which is com- 
mitted by one of its members during the time they are engaged in the prosecution 
of the common object. In order to bring a case within S. 149, the act must be done 
with a view to accomplish the common object of the unlawful assembly, or it must 
be proved that the offence, though committed in prosecution of the common object of 
the unlawful assembly, is one which the accused knew would be likely to be com- 
mitted in prosecution of the common object. 

Ter Jackson J, Any offence done by a member of an unlawful assembly in pro- 
secution of the particular one or more of the five objects mentioned in S. 141 which 
is or are brought home to the unlawful assembly to which a prisoner belongs, 
is an ofience within the meaning of the first part of S.149. 

Where a certain number of persons, members of an unlawful assembly (party A) 
attacked another party (B) who were in occupation of land, with the view to drive 
them off the land by force, and one of the members in party. A fired a gun at and 
killed one of the persons in party, (B) in consequence of a sudden and 
unexpected resistance which was offered by party (B) it was held ( Ainslie 
/. on a consideration of the evidence that the persons composing party 

(A) other than the person who fired the gun could not be convicted of murder under S. 
149 P. C The conviction was altered under the circumstances to one of rioting 
armed with a deadly weapon under S. 148 of the Penal Code. 20 W, R, F. £. R. 5; 
IIB.L. R, 347, 


ASSEMBLY, UNLAWFUL (owner OT occupter of land not giving Police 
notice of )P, C, S. 154. 

14. Held that the owner or occupier of land on which an unlawful assembly is 
held, cannot be convicted under S. 154 P. C unless there is a finding that the riot 
was premeditated. 12 W, R, 75. 

KIOT (attended with murder,) 

15. Held by the majority of the Court (Seton Karr, J. dissenting) that an at. 
tack made in the morning by an unlawful armed assembly, with the object of rescu. 
ing two thieves who had been captured during the night, and in which murder 
was committed, was a premeditated attack for which all concerned were liable to 
coaviotion for riot attended with murder. 4 W, R, F. B, R, 8. 
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RIOT {liahility of ptnon on whoie behalf -^take$ plaee)P. C. S. 155. 

16. A Zemindar ought not to be made liable under S. 155 P. C. for a sudden 
and unpremeditated riot which there was no reason to infer he could have anticipated^ 
or thought likely to happen. 3 W, E. 54. 

RIOTING, P. C. S. 147. 

17. An assembly lawful in its inception may become unlawful by its acts. 
If force is used, the higher offence of rioting has been committed. 1 W, E, 19. 

18. Persons found guilty of rioting may, if the circumstances warrant it, be 
convicted of the several offences of rioting armed with deadly weapons, culpable 
homicide, and grievous hurt. 3 N. IF. P. K 174. 

19. Two parties were convicted of rioting. One parly consisted ef not leas 
than five persons, who were all found to have been assembled together in the fight 
which took place, and it was also found that they, as well as their opponents, came 
armed, with sticks, prepared to fight, and did fight. Held, that they were not impro- 
perly convicted of rioting, their common object being to assault their opponents. 

The other party only consisted of four persons. It was not found what object 
they had in common with the first party. The fight did not occur in a public 
place. Held, that they were not properly convicted of rioting. Held also, that 
had the fight occured in a public place, it might have been held that the common 
object, of both parties was to commit an affray. 5 N. W. P. E, 208. 

RIOTING {armed with deadly weapom) P. C. 5. 148. 

20. In a case of rioting with deadly weapons, the side found guilty of using 
them and causing grievous hurt are properly punishable more severely than tha 
men of the other side. 8 W,E. 3. 


XXIL STAMPS ( OFFENCES RELATING TO.) 

1. The passing off of a one anna stamp as a one rupee stamp is not counter* 
felting a one rupee stamp. 2 IF. E. 65. 


XXIII. STATE OFFENCES. 

WAGING WAR (agaitui the Queen) P. C. S. 131. 

1. In a case in which the accused was charged with abetting the waging of 
war against the Queen under S. 121 P. 0. it was held that the Calcutta Gazette 
of India were admissible in evidence, under S. 8 * of Act 11 of 1855, to prove the 
proclamation and official communications of the Government relating to the war. 
15 W.B. 25. 


♦See S. 57ofActlof 1873. 

I 
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2, Application for pardon or mitigation of punishment for a political offence* 
{i. €. for waging war against a power in alliance with the Queen) should be made to* 
the Executive Government. 7 W, R. 100. 


XXIV. WEIGHT AND MEASUKES (OFFENCES 
KELATING TO) 

WEIGHT (hei7ig tji 2>osaes8io7i of) P. 0, S. 2G6. 

1. The mere possession of weights in excess of tlio authorised standard will 
not support a conviction under S. 2GG P. C. a fraudulent intent must bo charged 
and proved. 1 B. R. 181. 

WEIGHT {usvig a false) P. C. S. 2G4:. 

2. Intention is an essential part of the offence of fraudulently using false in- 
struments for weighing ; and in the absence of any evidence of such intention in this 
ca&e. the Court quashed the conviction and directed the return of the fines. 
18 W. 1\ 7. 
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II. CRIMINAL PROCEDURE, 


I. APPEAL. 

AGENT {appeal to) 

1. A Police Constable was tried and convicted by the Assistant Agent 
'of Vkagapatam under S. 44 of Act XXIV of 1859, and sentenced to fine and impri- 
sonment. On appeal, the Agent reversed the conviction and sentence on the ground 
that there had been irregularity of procedure on the part of his Assistant in not 
recording evidence for the prosecution, and in only taking down the substance of the 
prisoner's statement, and not the full statement as made. Held, that the question 
was whether there had been such error and irregularity on the part of the Assis- 
tant Agent as to prejudice the accused and to occasion a failure of justice. That if 
not, the order reversing the conviction was rendered bad in law by 8. 8. 426* and 
439* 0. Cr. P. C. That the accused did not appear to have been prejudiced. 
Consequently, the order of tha Appellate Court was set aside and a rehearing di- 
rected. 6 M. JR. App. 45. 46. 

APPEAL {acquittal on) 

2. If the evidence which comes before a Sessions J udge in a regular appeal 
from a Magistrate’s order is not sufficient to reasonably satisfy him that the pri- 
soners have been rightly convicted, he ought to acquit them. 20 W. 11, 1 3. 

APPEAL {grounds of) 

3. Objections to tho sufficiency of evidence are not a ground of appeal. 

2 r. R. 3. 

4. Where a Sessions Judge and Assessors find a prisoner guilty on his own 
plea, there is no ground of appeal. 5 W. R, 52. 

5. Tho pleas that tho prosecutor is at fend with the prisoner, and the prisoner’s 
confession, was given at the instance of the Police, are not grounds of appeal. 
2 IT. R. 5. 


, APPEAL {limitation of) 

6. Petitions of appeal to the High Court must be presented within the sixty 
days. 4 W. R, 31. 

7. In computing the time during which it is competent to a defendant to ap- 
peal against the sentence of a Magistrate the number of days taken by the Court to 
prepare a copy of the sentence should be omitted. 6 M, R. 349. 

APPEAL {petition of) 

8. Every facility should be allowed to prisoners to enable them to prepare 
their petition of appeal. 13 IP'. R. 69. 

9. Criminal appeals to the High Court may be disposed of by single Judges. 


8ee S. 283 N. Cr. P. a 
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CBIMtNAL PKOCEPURB. 


No second petition of appeal can be allowed to be considered after a first one has 
been rejected by a single Judge, 17 W. E. 47 ; 9 B, L, E, 6. 

APPEAL ( rejection oj, ) 

10. An appeal preferred out of time and without any explanation of the delay 
may be rejected at once under S. 415 O, Cr. P. C. 5 TP. E 40. 

11. In a case tried by jury, unless the parties who appeal point out in what 
respect the law has been contravened, the appeal should be rejected. 1 TP. E, 21. 

APPEAi {suspension of sentence pending) 

12. Although a Sessions Judge cannot release a prisoner on trial, pending an 
appeal, he may suspend the sentence pending the appeal. 3 TP. E. 57. 

APPEADS ( distinction between) 

13. The directions of the law as to appeals from orders and appeals from sen- 
tences are distinct. 9 TP. E. 18. 

APPELLATE COURT. 

14. The words whether for the decision of such cases in the first instance or 
on appeal, or for commitment to any other Court or Officer,'’ in S. 11 of the Code 
of Criminal Procedure, are not intended as an exhaustive enumeration of the 
functions of Criminal Courts. 5. TP, E. F, B. E. 64. 

APPELLATE COURT {duty of) 

15. Under the 0, Cr. P. C. the Appellate Courts are limitade to pronouncing 
judgment in the manner prescribed by section 419. * 15 W. E. 33 ; 6 B. L, E. 483. 

16. Where there is any thing peculiar in the circumstances of a case, a Crimi- 
nal Appellate Court should notice it ; even when such Court confirms the conviction 
by the Court which tried the accused. SB. R. A. J. 101. 

17. Where an appeal is prefeiTed to a Sessions Judge from the order 
of a Magistrate which he considers illegal, the Sessions Judge should himself deal 
with the case instead of referring it to the High Court under S. 434t 0. Cr. P. C. 
9 TP. E. 5 ; 11 TP. E. 24. 

18. Where, on appeal from a conviction by a Subordinate Magistrate, the 
Magistrate of the District is of opinion that the offence which the evidence brings 
home to the [)ri 80 ner is one not triable by a Magistrate, and that an illegality has 
been committed, he should refer the matter for the orders of the High Court, under 
8. 434 0. Cr. P. C, ; such Magistrate cannot himself under S. 42 7, { anpul the con- 
viction, and direct the committal of the prisoner to the Court of Session upon the pro- 
per charge. 5 E. E. 65. 

19. A Sessions Judge in trying an appeal has to look to the offence, as charg- 

ed, of which the accused has been found guilty, and to determine whether it is pro- 
ved or not. He has nothing to do with the form, the offence may take owing to 
subsequent events. A conviction for an offence for which the accused was tried will 
not prevent his conviction, if guilty, of another distinct ofience subseQuentlv com- 
mitted. 9 TP. E. 65. . ^ ^ 

APPELLATE COURT {pOWers of) 

20. Case in whick the High Court, under S. 280$ 0. Cr. P, C. having reference 

* See S. 280 N. Cr. P. C. f See S. 295 <k 296 N. Cr. P. C. 

X See S. 284 N, Cr. P. C. $ See S. 489 N, Civ P. C. 
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to the facts of the case and looking to S. 397 of the P. C. enhanced the punishment 
passed by the Sessions J udge on a prisoner who was convicted of dacoitv. 20 
W, IL 21 . 

COPIES OF DOCUMENTS, 

21. The exemption of the Government of India, dated the 1 9th September 
1870, cannot bo extended to copies of the stateraorit of evidence and grounds of 
conviction. Persons desirous of obtaining copies of such documents for the purpose 
of appeal must furnish stamped paper on whicli the copies are to bo written, 6 Ji, 
B. App. 12. 

DEPOSIT. 

• 22. An order to repay a fee under S. 31 Act VII of 1870 is an integral part 

of the sentence, and the fee should be treated as a fine imposed by the Court and 
may be retained in deposit pending an appeal where an appeal lies. 5 M. li, App. 28. 

EVIDENCE {taken before Magistrate) 

23. Evidence taken before the Magistrate but not used at the trial, cannot 
be refeiTed to on appeal. 8 B. L. li. Apj^. 03. 

FINDING (lo/um reversihle by reason of error or defect in proceedings) 

N. Cr. P. C, 283. 

24. On a reference by a Session Judge, in reviewing the monthly Magisterial 
returns, where the conviction by the Magistrate was for cheating by personation 
and the offence appeared to the lligh Court to be furnishing false information, for 
which the punishment awai’ded was legal : — Held that the Court, under S. 42G 
O. Cr, P. C. ought not to interfere with the conviction or sentence. 3 B.E. A. J. 42. 

25. Where the evidence of witnesses given on a previous trial was read over 
and used in a subsequent trial at the express request of the prisoners instead of 
tlie witnesses lieing examined denovo, the High Court declined to interfere, with I'e- 
fereiice to S. S. 43G and 439, O. Cr. P. C. as the irregularity of procedure was one 
by which the prisoners .were not prejudiced. 13 W, li, 40. 

2G. In a case under Chapter 14 0. Cr. P. C. in which the accused had full op- 
]>ortuuity given him to answer the case Mdiich was made against him, the Higfi 
(^irb felt itself precluded by S. 42G 0. Cr. P. C. from interfering with the judgment 
of the lower Court, even if it found that there w^as an irregularity in the proceed- 
ings in consequence of the absence of a formal charge. 15 IV, R. 3. 

27. An accused charged with voluntarily causing hurt and with abetment of 
that offence was acquitted by the Magistrate of the former offence and convicted uf 
the latter. On appeal to the Sessions Judge, that officer, professing to act under S. 
42G 0. Cr. P. C. convicted tlie accused of causing hurt and acquitted him of iho 
abetment. 

Semble, that S. 426 is in its terms confined in its operation to cases where 
error or defect either in the charge or in the proceedings is the foundation on which 
the alteration of the finding or sentence is brought ; and the finding a prisoner 
guilty without evidence upon one charge, and acquitting him of another charge, 
against which the evidence is really directed, is not an error or defect in the charge 
or in the proceedings : 

Held Mitter J.) that as the prisoner appealed to the Sessions Judge on th(3 
ground that the evidence did not warrant his conviction, and not on the ground ot 
crrcTT or ffofectinthe charge or proceedings. S. 42G did not apply, aud the 
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Bessions Judge was nob competent under that section to convict the prisoner of an 
oh'c.nce of which he had been acquitted by the Magistrate, 

Held (by PJiear J,) on a consideration of the evidence, that there was not 
sufficient evidence on the record to support the conviction of the accused on either 
of the charges laid against him. 13 T^. R, 78. 

28. Where a Magisti*ate convicted under certain repealed sections of a law, 
the High Court refused to set aside the conviction having regard to S. 426.. 0. Cr. 
P. C., as the conviction and sentence might have been passed under sections of the 
Penal Code, and no substantial injury had been done to the accused. 15 W, R, 49. 

HIGH COURT (appeal lies to) 

29. A person tried by a jury is entitled to an appeal on the facts of the offence 
was committed before the passing of the Penal Code. 6 W. R. 1. 

30. An appeal lies against an order of the Session Court imposing a fine upon 
a witness under S. 228 P. C. for intentional insult to tlio Session Judge sitting in 
a stage of a judicial proceeding. Where the High Court were satisfied that the 
witness did not intend to insult the Judge the order was set aside. 4 M. R. 146. 

31. An appeal from a sentence passed by an Officer in a Non-Rogulation Dis- 
trict invested with the powers mentioned in B. 415 A * 0. Cr. P. C. lies under S. 
445 0 to the High Court only. 14 11^. R. I'B. 

32. An appeal lies to the High Couit from an order of an Officer in a Non-Re- 
gulation District invested with the powers conferred by B. 415 A. O. Cr. P. C., only 
wlien the conviction has been come to under the powers specified in that section. 14 
F. R, F, ii. R, 33 ; 5. B. L. R. 658. 

33. The x\ssistant Magistrate liaving decided a case without examining the 
witnesses for the defence named by the prisoners, the Sessions Judge, on appeal, 
ordered the evidence of those witnesses to be taken by tho Assistant Magistrate. 
Their depositions having been returned to Lira, the Sessions Judge proceeded to 
deal with the case under S. 422 f 0. Cr. P. C. and convicting all the prisoners, con- 
firmed the judgment and sentence passed by the Assistant Magistrate. Held that 
the judgment of the Sessions Judge (though in form confirming the Assistant 
Magistrate’s judgment and sentence) was in substance an original judgment, and 
that, under S. 408, ; 0. Cr. P. C. an appeal lay from it to the High Court upon 
the merits. 

With reference to tho evidence and the probabilities of the case, the majority 
of the Court ( dmentieiit Norman, C. J, ) acquitted the prisoners. 2 W, R, 13. 

34. The prisoner was charged under S. 471 P. C. with fraudulently using as 
genuine a forged document, and having been tried before a Session Judge and jury, 
was convicted of that offence. 

The Session J udge, considering the forged document to be of the nature of those 
specified in S. 467, sentenced the prisoner to 10 year’s transportation. 

On appeal, the High Court held that the charge should have distinctly set forth 
the offence as that of using a forged document of the nature of those specified in 
S. 467, and that, that not having been done, the trial by jury was illegal. The convic- 
tion and sentence were therefore annulled, and it was directed that the prisoner should 
be retried. 6 R. R. A. «/. 43. 

35. Appeals from convictions on trials by jury, where illegal evidence has been 


' See S. 36 N. Cr. P. C. t See S. 282 N. Cr. P. C. $ See S. 271 N. Cr, P. C. 
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admitted, should be dealt with on the same principles as appeals in which there 
lias been a mis-direction by the Judge or an omission on his part to give the jury 
proper direction. 

The Appellate Court, whore it finds that illegal evidence has been admitted, 
should consider whether it is such as is likely to have exercised a prejudicial influ- 
ence on the minds of the jury, and if the Court be of opinion that it is so, it will 
treat the case as if it had been tried by a Session J iidge with the aid of Assessors, 
If the evidence, (after omitting that portion of it which should not have been ad- 
mitted) is sufiicient to sustain the verdict, the conviction will be upheld. 

In exceptional cases, where the evidence is of such a character as to suggest 
the consideration that its real value cannot fairly be appreciated, except by a Court 
which has beard that evidence given, a new trial will be directed. 6 B. E. 47. 

HIGH COURT (o.x>'peal does not lie to) 

36. No appeal lies to the High Court under Act XXXVII of 1855, from a 
conviction by the Deputy Commissioner of the Sonthal Pergunnahs. 17 W. B. 11. 

37. When an Appellate Court under S. 422 * 0. Cr. P. C., directs a Court of 
first instance to take additional evidence, an appeal on the merits to the High 
Court is not thereby given. 6 E. R. A. J, 04 ; 15 W. R. 33 ; G B. L. R. 483. 

INQUIRY {direction of further) N. Cr. P. C. S. 282. 

38. When an Appellate Court directs further evidence to be taken by Sub- 
ordinate Couit under S. 422 0. Cr. P. C., it is competent to the Subordinate Court 
before which such evidence is given, if any oflcnco against public justice as described 
in S. lG 9 tO. Cr.P.C. is committed before such Court by a witness whose evidence is 
being recorded therein, to send the case for investigation to a Magistrate under the 
provisions of S. 171 J 0. Cr. P. C. 15 W. R. F. B. R. C4 3 6 B. L. R. 698. 

MAGISTRATE OF THE DISTRICT {appeal lies to) 

39. Government may by proclamation declare and direct that an Assistant 
Collector in charge of tho Collectorate, during the absence of the Collector, shall be, 
during that period, the chief ofilcer charged with tho executive administration of 
the District in criminal matters/’ and such officer being, within the meaning of S. 14 
§ 0. Cr. P. C. the Magistrate of the District” may hear appeals from Subordinate 
Magistrates, under S. 412 $ of the Code. 3 B. B. 18. 

MAGISTRATE OF THE DISTRICT {appeal does not lie to) 

40. Held that no appeal lies where the sentence of imprisonment and of fur- 
ther imprisonment in default of payment of a fine does not, in tho aggregate, exceed 
the term of one month. 3 B. R. 15. 

41. There is no right of appeal because the united sentences in three separate 
cases amount to more than a month’s imprisonment. 6 IF. R. 51. 

OPINION {difference of—hetween two Judges of the High Court) 

42. Where a difference of opinion arises between two J udges of the High 
Court in a criminal appeal, the opinion of the Senior Judge prevails, under S. 36,of 
the Letters Patent, notwit^tanding S. 420. § 0. Cr. P.C. 10 TF.*R. F. B. R. 45 ; 6 
IF. R. 88 . 


* See S. 282 N. Cr. P. C. tSee S. 468 N. Cr. P. C. + See S. 471 N. Cr. P. C. 
§Repealed by N. Or. P. C. 8 See S. 266 N. Cr. P. C, 
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43. S. 13 Act XXIV vie., c. 10 1 and S. 27 of tho Letters Patent of the High 
Court, apply to the Court in its revisioual as well as ju its appellate jurisdiction. 

Hold by Morgan^ C, J,, and Turner J. { Ro^is and Spankie, J. J. dmenting). 
That when a case is heard by a Division Bench, and a difference of opinion arises, 
the opinion of the Senior Judge must prevail, and the order must issue in accord- 
ance with his judgment, a reference to a third judge being beyond the competency 
of such Division Bench, and an order in accordance with the view's of such tlxird 
judge and the junior judge is not valid. 

Held also that an application to set aside such an order, is not in the nature 
of a riview of judgment, and is cognizable by the Court. 

Where an order has been actually issued by the High Court, a Division Bench 
will not disturb the same, unless in the opinion of a majority of tlie Court the order 
is bad. 2 V. TV. Pi?. 117, 

PERSON ACCDSED. 

44. The words “ accused person ” in S. 436 *0. Cr. P. 0. do not apply to a 
party who has been convicted by the Magistrate under S. 411 1 0. Cr, P. C. from 
whose sentence* there is no appeal, 10 TF. IL 16. 

45. A person sentenced to one month’s imprisonment by a Magistrate, from 
which sentence no appeal is allowed under H. 411 0. Cr. P. C* is not an accused 
person within the meaning of S. 436 of the same Code, so as to be admitted to bail 
by the Court of Session, when his case is referred to tlie High Court under S. 434 
of the Code. \ B. L, R, A. J. . 

PRIVY COUNCIL iapiyeal to) 

46. No right of appeal to the Privy Council exists in any matter of criminal 
jurisdiction. 18 W. E, 407. 

47. In criminal cases the High Court will not, in general, grant leave to ap- 
peal to the Privy Council, unless some important question of law or practice, or 
jurisdiction is involved. 10 P. P. 75, 76 ; 7 B. B, A. J. 77. 

SESSIONS COURT (appeal lies to) 

48. An appeal lies from the summary determination of the Magistrate of a 
Eilla, under S. 16 Act XXXV of 1850 to the Session Judge. Such appeal need not 
be preferred within 8 days under S. 14 Idcg. XIX of 1827. 6 P. P. A. J, 45. 

49. Convictions under the Police Act V of 1861. are appealable like other con- 
victions. Where the appellants are convicted by an officer exercising the poweis of 
a Magistrate and sentenced to imprisonment exceeding the limit prescribed by S, 
411 0. Cr. P. C., the appeal lies to the Sessions Court. 5 TF, B. F. B.E. 22. 

50. The Sessions Judge, on appeal, without trying the merits of the case, re- 
versed the Magistrate’s conviction in a case of theft upon a point of law, reading the 
Penal Code by the light of his knowledge of the English Law. The High Court re- 
versed the Sessions Judge’s reversal of the Magistrate’s conviction upon the ground 
that his decision was wrong in point of law, and directed him to re -apprehend the ac- 
cused, and re-hcar the appeal on the merits. The Sessions Judge thought that the High 
Court had no power to order the re-apprehension of the accused, and proceeding to 
re-hear the appeal in the absence of the accused, acquitted him. Held that the 
re- trial in the absence of the accused was a nullity ; that if the accused had been 
convicted instead of being acquitted, the case would have had to be re-tried ; but 
hat, as the Sessions J udge had declared his opinion that the evidence did not make 


^ See S. 390 N. Cr. P. C. t See S. 373 N. Cr, P. C. 
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out a case of guilt, It would bo merely vexatious to tho accused to order the ro-tria 1 
of the case in bis presence ; that the High Court not only had the power to,6rder the 
re-apprehension of tho accused, but was quite justified in making tho or^der ; and 
that tho Sessions Judge was bound to obey tho order, and was highly censurable for 
his disobedience and for tlio course which he thought proper to adopt. 3 TK, i?. 4. 

SESSIONS COURT (appeal docs not lie to) 

51. No appeal upon tho merits can bo entertained from a conviction which 
was based on no legal ovidcnco, and which was absolutely bad in law. 8 W, K 59. 

52. No appeal lies to a Sessions Judge from the order of a Magistrate fining 
a defaulter under S. 25 of the Income-Tax Act IX of 1860. 1 1 IF. IL 71. 

53. There is no appeal from a conviction under S. 1 1 Act XIV of 18C8 for a 
registered prostitute neglecting to appear for examination. 17 IF. R. 12. 

54. No appeal lies from an award of compensation passed under S. 22 cl. 5 
Act 1 of 1871. 3 N. IF. F. R. 200. 

55. There is no appeal to the Court of Session from jin order made by a 
Magistrate, under S. 409 ^ O. Cr. P. C. requiring a penal recognizance to keep tho 
peace under S. 280. t 

The Court of Session may, however, in such case, under S. 434 J of the Code, 
call for and examine the record of the Court below ; and, if it shall be of opinion 
that the order of tho Magistrate is contrary to law, refer th6 proceedings for tho 
orders of the High Court. 3 B, R. 1. 

56. Having regard to S. S. -IG § and 411 $ 0. Cr. P. C. it was held that where 
tho sentences passed on an accused by a Magistrate are .awarded for separate olFcnces 
committed on different occasions, tiicrc is no appt'.al to the Sessions Judge }>y reason 
of the two sentences, each of which was within a limit of oiif' inontli, having been 
passed at the same time, and being together in excess of that limit. 10 IF. R, 3. 

SUPERINTENDENT OF POLICE (appeal to) 

57. Appeal lies to tho Superintendent of Police from order of tho Magistrate 
directing maiiitonauce of chowkeedar in posso.ssion of Chakcran land. 1 IF. R, 12. 


II. CONTEMPT OF COURT. 

1 . The reslstencc of process of a Civil Court is punlsliablc under the Code of 
Criminal Procedure. 10 IF. R Ft B R. 43. ; 2 L- L, K. 21. 

2. Any ofiicor of the High Court who asks for or accepts a^present from any 
person in whose favour judgineut is pronounce 1 liy tlio (Joui t, is guilty of a gross 
breach of duty and a contempt of Court. So also any person who oilers or gives such 
present is guilty of a contempt of Court, 8 IF . 11. 32. 

3. An accused person, against whom u proclamation lias been issued, must, 
until he has surrendered, bo regarded as in contempt, and the Court will not entertain 
any application on his behalf. 2 N. W.P. R. i ll- 

4. An order striking off a case on account of the little prospect of bringing the 
guilty parties to trial, cannot dispose of tho question of contempt of Court arising 
out of the fact of tho accused having absconded to evade justice. 7 IV . R. 40. 

^ See S. S. 267 ^ 2G9 N. Cr. P. C. f See S. 189 N. Cr. P. C. :[.See S. S. 295 tk 
290 N*. Cr. P. U § ^oe S. 311 N. Cl. P. C. $ Sec S. 273 N. Cr. C. 

J 
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5. The Magistrate convicted the defendant of contempt ot Coni t under S, (531’** 

O. Cr. P. C. and sentenced him to pay a fine of Rs. 10, or in default two days' im- 
prisonment. Held, that the Magistrate had not exceeded his powers. 6 M. Jl, App,'16. 

6. The defendant was convicted of contempt of Court under S. 1G3 0. Cr. P. 
C, for having refused to sign a deposition given by him as a witness in the cohrse 
of a revenue inquiry. Tlie High Court set aside the conviction. 6 31. B. Jpj). 14. 

7. Whore in punishing for contempt of Court, the summary procedure sanc- 
tioned by S. 163 0. Cr. P. C. is followed, the Court must sit as the Court before 
which the offence was committed, and not in any other capacity, and is bound to 
Inho cognizance of the contempt on the day on which it was comaiitted. In such a 
case imprisonment cannot be added to fine as a punishment. In a case which is 
not dealt in a summary manner, the offence must under S. 163 l)e tried by an officer 
other than the person before whom the contempt was committed. 12 ll'. R. 18. 

, 8. A Criminal Court inflicting a fine for contem])t of Court should specifically 
record its reasons and the facts constituting the contempt, with any btatement tlie 
offender may make, as well as the finding and sentence. Where this course was not 
adopted, the High Court set aside the order inflicting a fine. 4 M. B. 229. 

9. Under S. 163 0. Cr. P. C. if a Court before which the offouco of contcmjit 
under S. 179 P. C. is committed, considers that a soiitouco of imprisonment is 
called for, it should record a statement of the facts constituting f lie contempt and 
the statement of the H(CCU8ed,and forward the case to a Alagibtrate. 11 IK. B. 49. 


III. EVIDENCE. 


1. An Appellate Court is bound precisely in the same way ns the Court of 
nrst instance to tost evidence extriusically as well as intrinsically. 17 IK. Jl 59. 

2. Every trial must be complete in itself. In deciding on the guilt of a iirison 
or, the proceedings in other trials ought not to be relied upon. G IK. B. 7. 

evidence of persons who are themselves liable to tmnislimcnt should be 
carefully sifted and tested before they can be relied on in a Court of Law. 6 IK, B. 77. 

. which does not support a conviction on a criminal cliargc can- 

not ^ustify^a removal from a profession, (the present case being that of a mooktear). 


i“.cha8 cviaonce,lid not 
a hide to the neghgenco of which the accused has been found gnilty, aud because 
the evidence was not taken m the presence of the accused. 2 IK. B. 51. 

6. Case quashed as decided contrary to law on the unsupported statements of 
pro^cutoi^ and prisoner, without recording the evidence olfered on either side. 

A conviction ought not to be reversed by reason merely of the weaknos® 
sLer8.''nK'^R' evidence of the guilt of the pri* 

8. A prisoner acquitted of criminal breach of trust may, on the same evid* 
nee, be convicted of dishonestly receiving stolon property. 4 IK. B, 21. 

9. In a case m which the complainant charged the accused with cutting and for- 

aftloh?d'rn\^rr^ r Assistant Magistrate directed the c^rop to bo 

attached, and deputed an Ameen to hold a local investigation, and subsequently. 


See. S. S. 435 ik 436 X Cr. P. C. 
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after examining the Ameen, but without taking the evidence for the prosecution, he 
lield the complaint to be a false one, and ordered that the complainant should pay a 
compensation to the accused, and that the crop should be mado over to the accused. 

The High Court set aside the Assistant Magistrate's order, and ordered that 
the money paid undex it should be returned to the complainant, and that the case 
should be re- tried by a Magistrate after recording the evidence of the complainant 
and his witnesses. 20 W. 12. 59. 

ACCOMPLICE. 


10. Where the Magistrate erronnously treated a witness as an accomplice, and 
granted him a conditional pardon : — Held that his evidence did not require corrobo- 
ration. 5 B. 12. 85. 

11. Held that the English practice should bo followed as to the amount of 
corroboration required to support tlie evidence of an accomplice, which is, that when 
lie speaks as to two or more persons Iiaving been concerned in the same offence, his 
testimouy should bo confirmed, not only as to the circumstances of the case, but also 
as to the indentity of the prisoners and that any prisoner as to whom his testi- 
mony is nob supported should be acquitted. 3 B. 2L 57. 

12. Hold, that where the evidence of an accomplice is uncorroborated, the 

correct practice requires Session Judges not merely to tell tho jury that it is un/usual 
to convict on such evidence, but that he should also tell them that it is and 

contrary both to prudence and practice to do so ; yet that his omission to state this 
does not amonnt to an error in law. 6 1?. R. A. J > 57. 

13. A person is not, by reason of being an accomplice, disqualified from giving 
evidence either for or against a prisoner. 6 ^V. 12. 92. 

U. A prisoner should not bo convicted ou the sole and uncorroborated evidence 
of an accomplice who was made a witness after a pardon was granted to him. 9 
W. 12. 28. 


15- The Court ( Mittcr and Pontfex J. ,/.; Qlover J. dlssentiny) refused to con- 
vict in this case ou tlic uncorroborated testimony of an accomplice who had pre- 
viously been convicted of the same offence on her own confession. 20 W. K 19. 

16. There is no rule of law, that the uncorroborated evidence of an accomplice 
is insufficient for a conviction. 4 M, 12. ffpp. 7. 

17. The High Coat refused to interfere with 

Judge of the uncorroborated evidence of accomplices, o W, h, 11, bU ; 19 ik. if. uo., 


19 W. R. 48. . 

18. Although under S. 133 of the Indian Evidence Act, the ^ 

prisoner ou the uncorroborated testimony of an accomplice is not illegal, the Oomt, 
CTng reference to illustration ( b ) S. 114 of that Act. considoiod m this case that 
the accomplice was unworthy of credit. 19 W. h, 43. 

19. Although, by S. 133 Act 1 of 1872, an aocomplico ia a compelont witneM 

againlran allused ,:crJon. and a couvictioa wendd not he J 

proceeded upon the uncorroborated testimony of an accoinp ic , y rnaterlal 

Lfe, where the testimony of the accomplice is not corroborated 

point, except by the confession of a fellow-prisoner, whoso testimony likewise re- 
quires corroboration, to convict the accused. 19 • 

20. Case of murder, where those prisoner., wliose conviction de^nded on 
the uncorroborated evidence of accomplices and an accessary after the fa t. 


acquitted. 5 TK, J2. 59. -. .. 

n Whore although the Judge thought that the evidence of two witnesses 
was inadmissible against the prisoner as being the evidence of accomplices, yet be 
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did not think the evidence [n the case lecjelly sufTiciont to justify the conviction of 
tho prisoner, tlio High Court declined to Ihterforo under S. 404 ^ 0. Cr. P. C. Consi- 
dering that tho <|uostion of admissibility was a quite different matter from that of 
credibility. 18 If. 4. 

AFFIDAVIT (contradiction upon) ^ 

22. Important statements made in verified petitions to the High Court, if un- 
true, should be contradicted on affidavit 8 i?. A. */. 12C. 


APPROVER. 

23. The evidence of an approver is not *sufficient to convict a person charged 
with an offence. 3 R L. R A. J, G6 ; 12 If. R 5. 

24. A Session J udge should not permit tho evidence of an approver who 
was examined as a uitness before tho committing Magistrate to be laid before the 
jury by whom the prisoners wore tried. 4 M. li. App. 22. 

25. In a case in iVliich the principal evidence against an accused is the evi- 
dence of an approver, a Sessions Judgo should carefully warn tho jury of the infir- 
mity which attaches to that evidence, and he should also tell them (if the fact be so ) 
that tho approver is speaking under the inllucnce of any offer of conditional pardon. 

The corroboration of the evidence of an approver should arise from other evi- 
enoo relative to facts which implicate the prisoner in the same way as the story of 
tho approver docs. 10 If. R. 17. 

evidence of an approver for whoso appearance at tho trial there was not 
0 8 ightest reason, and the more fact that in the houses of each of tho four prison- 
ers only one article of tho stolon property was found, was hold insufficient, under tho 
ciicumstancca of this case where the best witnesses were not examined, to support a 
conviction of the prisoners on a charge of dacoity. 8 If. IL 57. 

ATTESTATION OF MAGISTRATE. 

attestation of a Magistrate stating why Iw could not proceed with the 
pn«^/aac proof of that fact, *and may be laid 

W ^ ought not to uso a lithographed stamp of his signature. 14 

1 ,. certificate required under S. 205 + O. Cr. P. C. need not be in tho 

by presiding officer, but may bo under his hand only, (i,e,) signed 

. i e jury ia satisfied as to the genumoness of an attestation by a Magis- 

trate, It IS unnecessary to call tho Magistrate to swear to his signature. SIT. iJ. 6S. 

COMMUNICATIONS [privileged) 

30. Under S. 24 Actll. % of 1855, there is no privilege as to communications 
TOtween mooktoars and their principals . The word “Attorney” in that law beine 
confined to Attorneys of the High Court. 10 IP. ii. 14 ; 1 B. L. R. A. J. 8. 

CONFESSIONS. 

31. A person may be convicted of murdor on his own confession. 6 W. R. 83. 

W. B ^73 confession is legal and sufficient proof of guilt. 7 


‘ See S. 207 N. Cr. P. G. t See S. 340 N. Cr. P. C. t Sec S. 126 of Act I of 1872. 
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83. The whole and not part^o! a prisoner’s confession must be taken in drder 
to his conviction. 5 W, E. 70. 

34. A prisoner’s confession must be taken in its entirety. Where a prisoner 
confessed that he did not suspect his wife’s fidelity ; that he left home on business ; 
that on his return he saw what convinced him of his wife's infidelity ; and that, 
maddened at the sight, he killed both her and her paramour, — Held that he was 
guilty of culpable homicide not amounting to murder, and that the case was one in 
which he ought to bo treated with lenity. 8 W. B, 38. 

35. The admission of prisoners in their own statements before the Magistrate 
ought to bo given in evidence at the trial. 4 W, R. 18. 

36. A detailed confession made by an accused before a Magistrate, but retract- 
ed on the examination being read over to him in confirmity with S. 20b* O. Cr. P. 0. 
does not amount to a confession, although the plea for retracting the confession, viz, 
ill-treatment of the accused by the police, may be inquired into and found to be un- 
true. 9 H. H 344. 

37. Case of a person convicted of adultery on his own admission coupled with 
the evidence. 7 W, R, 59. 

38. A Sessions Judge, after a prisoner upon his trial has pleaded what in ef- 
fect amounts to a plea of not guilty, is not justified in convicting the prisoner solely 
upon a confession made bcfoi-e the committing Magistrate. 2 N. W. P. R. 470. 

39. The words actually used by an accused, who is said to have confessed, 
^ght to be ascertained. The Court should not accept merely the conclusions at 
which the witnesses, deposing to a confession, thomsolves arrived, from the answers 
which the accused gave to questions put by them. 

Where an accused makes two distinct statements, the one amounting to a con- 
fession of guilt, the other repudiating guilt, — if the one statement is taken against 
the accused, the other also must be taken, for what it is worth, in his favour. Tlie 
Court ought to weigh well the relative credibility of the two statements before it 
accepts the one in preference to the other. 

Documents which were in the record sent up by the Magistrate, but which 
were not put in evidence before the Sessions Judge, wore looked at because they 
told in favour of the prisoner. 10 B. L, R. 332. 

40. To give weight to confe.ssions of prisoners recorded under S. 149t 0. Cr. 
P. C. there should be a judicial record of the special circumstances under which 
such confessions were received by the Magistrate, showing in whose custody the 
prisoners were, and how far they woro quite free agents, b W, R. 0 

41. To make the confession of a prisoner, not uttered in presence of a Ma- 
gistrate, admissible in evidence, the fact discovered must be one, which, of its own 
force, independently of the confession, would be admissible in evidence. 3 M,R, 318. 

42. S. 149 O. Cr. P. C. refers to cases where the confession of a prisoner has 
been made to the Magistrate conducting the investigation and not to the Police. It 
is only when properly made to the Magistrate that the confession can be used as 
evidence against the j»risoner. The mere standing by of the Magistrate when the 
confession is being made to the Police is not sufficient. 12 W, R, 82, 

43. The properly attested confession of a prisoner before a Magistrate is suf- 
ficient for his conviction without corroborative evidence and notwithstanding a 
subsequent denial before the Sessions Court. 6 TV. P. 81 ; 8 TV. P. 40 ; 12 TV. P. 49. 

44. It is not necessary for a Sessions Judge to read out to prisoners confes- 
sions made by them before a Magistrate and ask them if they have any objection to 


:"Se© S. ua N. P. C. { See S. 20 Aot 1 of 1872. 
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the rpcopt ion of these confessions. The examination of prisoners before a Magis- 
trate is to i»e received in evidence, and the attestation of the Magistrate i3 lyrhna- 
facie proof of the circumstances. 14 TP. R, 9. 

45. Merely being seen getting on hoard a boat with four persons who have on 
tlicir own admissious been convicted of belonging to a gang of dacoits, is not suffi- 
cient evidence against those so seen. 

To make an admission of guilty knowledge of the means by which money sup- 
posed to have been acquired by dacoity was obtained, evidence under S. 150* O. 
Or. P, 0. it must be shown that the admission was antecedent to tho discovery of tho 
money. 17 W, E, 50, 

4C. An admission of crime, when fairly made after due warning, is not inad- 
missible, simply because, at the time it was made, no formal accusation had been 
made against the party making it. 4 W, R. 10. 

47. The admission of an accused cannot be taken to l>e corroborative ovidence, 
or any evidence at all, against any body otlier than himself. G W, R, 84. 8 TF. R. 

2 N, IF. 1\ R. 33G. 

48. An admission by A and B that the crime charged against them was com- 
mitted by C and D, and that whatever share they had in it was under compulsion, 
is not a confession on which any person ought to be convicted. 7 IF. R. 8. 

49. The confessions of a prisoner in one case in which he was convicted 
cannot be used against him in another case, unless they are disposed to on oath 
either by the person who took them down or by some one else who hoard them. 
10 IF. R. 5G. 

50. Under S. 30 Act 1 of 1872, the statement of fact made by a prisoner 
which amounts to a confession of guilt on his part may be taken into consideration 
so far, and so far only, as that particular statement of fact itself extends, against 
the other prisonci's who are being tried, as well as himself, for the offence which is 
thus confessed. 19 IF. R, 16. 

51. To render the confession of one prisoner jointly tried with another admis- 
sible in evidence against the latter, it must appear tliat that confession implicates 
the confessing person substantially to the same extent as it implicates the peraou 
against whom it is to be used, iii the commission of the offence for which the prison- 
ers are being jointly tried. 10 B. L. R, 453; 19 TF. R, 67. 

52. The confessions of persons tried jointly for the same offence may, by S. 
30 Act I of 1872, be < ‘considered” as against other parties then on their trial with 
them, but such confession, when used as evidence against others, stand in need of 
corroboration, and cannot be used as corroborating in any way the evidence of ap- 
provers against such other parties. 

S. 30 Act I of 1872 ought to be construed with great strictness, and the 
confession of one person is not admissible in evidence against another, although the 
two are jointly tried, if one is tried for the abetment of the offence for which the 
other is on his trial. 19 TF. R, 57. 

53. The statement of a person tried jointly with other poraong for the same 
offence is not made less of an admission, as to all that the person knew concerning 
the offeuce, affecting himself and the other persons, by the fact of the Court not 
thinking him guilty of the offence charged. 5 N. TF. P. P. 213. 

54. The practice of taking prisoners before Magistrates not having jurisdic- 
tion in the case, for the purpose of getting a confession recorded, is not generally 
desirable but such a confession is legally admissible in evidence when duly proved. 
7 P. R, A, J, 56. 


♦ See. S. 27 Act 1 of 1872. 
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55. ^ A confessiou made to a Joint Magistrate of a District in charge of the Snder 
8ul>Di vision, is receivable in evidence, although the Joint Magistrate may not have 
been specially empowered under Act VIII * of 1869 to receive the coiifessions of 
prisoners. 13 W, li. 69. 

56. The confession of an accused person taken by a Magistrate having no juris- 
diction to commit or try him, is imperfect, if not signed by the accused j>erson or 
attested by his mark, and is inadmissible in evidence. (S. S. 122 and 346 N. Cr. P. 
0. ) 10 B. 11 166. 

57. Although the averment on the record of a Magistrate by whom a pri»oner 
is tried, that the accused, before making a confessiou, was warned that it was optional 
with him to answer the questions put to him or not, is on appeal conclusive as to 
the fact of such a warning having been given, it is not concluHive to show that such 
a confession has not been made under the influence of fear engendered by previous 
maltreatment or is not otherwise valueless. 

Allegations, made in a regular and proper maimer before a Sessions Court oa 
appeal, that a confession made by the accused before the Magistrate who tried tlio 
case was made under such circumstances as to preclude its admissibility in, or dimi- 
nish its value as evidence, should receive duo attention and be enquired into. A Ses- 
sions Court refusing to make such inquiry commits a grave error in law and pro- 
cedure. 

Upon an inquiry wheih the High Court directed the Session Judge to ranko 
into such an allegation^ the prisoners were orderr d to be, and were, solemnly afiinn- 
ed, and the prosecution neither objected to the form of the order nor to the aflirma- 
tion of the prisoners, and moreover cross-examined them, but objected to their 
evidence being used upon the return of the inquiry. It was held that the object 
tion, though possibly good if taken in time, was too Jate, and that the evidence of 
the iirisoners might be used, whether the order diiocting them to be atiirmed was 
correct or otherwise. 

Where during such an inquiry the Sessions Judge accorded his sanction to tlio 
prosecution for perjury of some of the witnesses who deposed on behalf of the pri- 
soners, the High Couit considered such a proceeding imj)roper, and eminently cal- 
culated to defeat the object of the inquiry. 8 B, li, A. J. 126. 

58. When prisoners confess in the most circumstantial manner to having 
committed a murder, the finding of the body is not absolutely essential to a con- 
viction. 4 IF. li. 19. 

59. An admission by the husband in the presence of several witnesses, that he 
had killed the wife, and that she died after receiving the kick was held to bo direct 
evidence against him. 8 IF. R. 29. 

60. The accused "confessed to a Police Constable, on being assured by him that 
nothing would liappen to her, tliat she had killed her new-born child, and had buried 
it in the encloioro of her house. This statement led to the discoveiy of some bones of 
tliehead of an iiifint, a stone staiAed with blood, and a knife, with which stone and 
knife, she said that slio had killed her child. Before the Committing ^Magistrate sho 
made the same statement. In her trial before the Session’s Judge, she admitted tho 
brith of the child, she stated that it did not cry and tliat she buried it, not knowing 
whether it was alive or dead. She also stated that the Police Constable bad pres- 
sed and threatened her and told her, that if she confessed the truth nothing would 
happen to her. She denied having killed tho ciiild with the stone and sickle, and said 
that she had merely jiressed it on the ground and then buried it. There was no 
evidence to show tliat the child was born alive. Held, that the confession be- 
fore tho Magistrate was irrelevant, and that the Court was not prciiared to say that 


Bepealed by Act X of 1872. 
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the confeBsion Tnado before the Session Judge was made after the impression caused 
by the promise of the Police Constable had been fully removed, that looking at 
the fact that a promise of safety had been made, that the confession was, even if ac- 
cepted, of a limited character ; that there was nothing to show that the child was 
born alive, and considering that if the child was born dead, the accused might, un- 
der fear of ex{) 08 ure and disgrace, have wished to conceal the body, the accused 
must be acquitted of murder. 5 iV. TK. P. P. 86. 

01. W„ a travelling auditor In tho service of the G. I. P, Railway Company 
having discovered defalcations in tho account of tho prisoner, who was a booking 
clerk of the Company, went to him and told him that “ho had better pay tho money 
than go to jail” and added that “ it would bo bettor for him to tell tho truth, after 
which the prisoner was brouglit before the Traffic Manager in whose presence bo 
signed a receipt for, and admitted having received, a sum of Rs. 826-8 0. The* pri- 
soner was subsequently put on liis trial for criminal breach of trust as a servant in 
respect of this and of other sums : — Held that tho words used by W., the travel- 
ling auditor, constituted an inducement to the prisoner to confess, and that W. was 
a person in authority within tho moaning of S. 24: of the Indian Evidence Act, and 
that the receipt signed by the prisoner was, therefore, not admissible in evidence ou 
his trial 

Held also, that tho High Court, in considering n point of law reserved under 
cl. 26 of the Letters Patent, wliere it is of opinion that evidence has been improper- 
ly admitted as to one of two heads of cliargc of which a prisoner stands convicted 
(tho two heads of charge relating to distinct and separate offences; and that tho 
conviction on such head of charge is bad, has power to review tho whole case and, 
if it appears that the evidence improperly admitted could not reasonably be sup- 
iX)8ed to have influenced the jury ns to the latter head of charge, ought not to set 
aside the conviction on that head of charge but should proceed to pass judgment and 
sentence on it 

Semble, S. 167 of the Indian Evidence Act opplies to criminal trials by jury 
in the High Court. 9 B. li. 358. 

62. Admissions made by prisoners to Police Officers, while in their custody, 
are not admissible in evidouco, particularly wdien no wituessca are called to prove 
them. 3 W. R. 21. 

63. The accused made a confession to a Police Inspector, part of which re- 
lated to tlic concealment of certain jewels^ and in consequence of tho information so 
received, the jewels were discovered : — Held, that under S. 27 of the Evidence Act 
that [»art of tho accused’s confession wliich described his assault on the deceased, 
and her consequent death, and the way in which ho became possessed of the jewels 
related distinctly to the fact of the discovery of the ornaments, and might be prov- 
ed against the accused. 19 IP. R. 51. 

GI. An admission obtained from a prisoner by persvmion and prornises of im- 
munity by the Police, ought not to bo received in evidence, as being indirect coui- 
travontion of UC # 0. Cr. P. 0. 9 TP. R. 16, 

65. A Magistrate acts without due discretion when, as a prosecutor; he bolds 
out proniisea to prisoners as an inducement to them to confess. 1 IP. E. 24. 

66. A confession made to a private individual may be evidence against the pri- 
soner if proved by the person before whom the confession was made. 13 IP. R. 69. 

67. Admiesions made by a prisoner’s Vakeel cannot bo used against the prbon- 

er. 17 IP. R. 49. b r 


#Soe S. 120 N. Cr. P. C. 
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^8. A Oonfeasion should be recorded in the language in which it is made. 

4 N, W. P, P. 16. 


CORROBORATION 

69. S, 48 * Act H of 1855 is applicable to criminal trials, 6 W, R, 5. 

70. Rule as to corroboration of the evidence of approvers laid down ge- 
nerally, and in a case where the charge is one of ifelouging to a gang of dacoits un- 
der B. 400 of the Penal Code. 11 W. R, 21. 

71. Comparison of signatures is one kind of corroboration which would justify 
a conviction on the testimony of a siugle witness in a case of false evidence. 5 
W. P. 98. 

72. There is no rule of law which prevents the admission without corrobora- 
tion, of the evidence of a witness who says he committed breaches of the law with 
the accused, if the witness is not open to the same charge as the accused. 13, 
W, P. 24, 

73. The pmctice of not examining a Police Officer who investigates a case 
condemned. The statements made to him might be proved by him in the witness- 
box and would be admissible to corroborate the evidence of otlier witnesses on the 
same point given in Court before the Magistrate and Sessions J udge, under S. 31 tAct 
II of 1855. 11 TF, R. 25. 

74. A Judge should compare the statements of the witnesses recorded by the 
Magistrate at the preliminary investigation, witli the evidence of the same witnesses 
at the Sessions. 5 IF. P. 54, 

75. S. 28 J Act II of 1855 applied only to the old Supreme Courts and the rules 

and practice prevailing in them; and does not show that in the Courts of the Mofus- 
sil corroborative evidence is legally requisite to support the testimony of an accom- 
plice. 5 TF. P. 11. . 

76. Tlie corroboration which is needed in order to make the testimony of am 
approver witness trustworthy should be corroboration derived from evidence which 
is independent of accomplices and not vitiated by the accomplice character of the 
witness, and further should be such as to support that portion of the accomplice’s 
testimony which makes out that the prisoner was present at the time when the 
crime was committed and participated in the acts of commissions. The statement 
must not merely be generally true, but true in the particular points which affect 
the persons accused. 19 IF. P, 16, 

77. It is not competent to a Court of Session to inspect an original report from 
the office of the Superintendent of Police, and to make it evidence against the 
prisoners. Statements made otherwise than before the Courts, and Officers specified in 
S. 31 Act TI of 1855 may be given in corroboration of testimony ; but such statements 
must be regularly proved by the person who received them, or by some one who 
heard them given. 7 IF, P. 31. 

78. The testimony of an accomplice is not alone sufficient for a conviction. 
The corroboration must be on matters directly connecting the prisoner with the 
offence of which he is accused ; aud the evidence of two or more accomplices re- 
quires confiimation equally with the testimony of one, 6 W, R. F* B. M, IS, 

79. The confession of one prisoner cannot be used as corroborative evidence 
against another prisoner. Corroboration as to the details of the crime, without cor- 
roboration as to the person of the accused, is worthless. 13 W, P, 14. 

• See S, 73 Act 1 of 1872, t See S, 157 Act 1 of 1872. J Repealed by Act 1 of 1872. 

K 
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80. An approver's uncorroborated evidence is not suffiolent as proof against 
other persons. 3 iV, E, 8. 

DECLARATIONS (dying) 

81. The dying declaration of a deceased should form part of the Sessions re- 
cord. 9 TF. R. 2. 

82. The dying declaration of a deceased person is admissible in evidence on 
a charge of rape. 6 W, E. 75. 

83. Before a dying declaration can be received in evidence it must be distinct- 
ly found that the person who made the declaration knew or believed at the time he 
made it that he was dying or was likely to die. 15 IF. R. 11. 

84. In determining whether a declaration alleged to have been made by a de- 
ceased person is admissible as a dying declaration under S. 371 * 0. Or. P. C., a 
Sessions J udge ought to direct liis attention to the point whether the declarant be- 
lieved himself to be in danger of approaching death. The evidence of persons who 
cannot speak of their own personal knowledge to such declaration should not be 
admitted) and in deciding whether the accused is guilty of the charge of murdering 
the deceased declarant) the Court should confine itself to enquiring into the facts 
which occurred on the day of the murder. 10 IF. R. 11. 

85. A dying declaration is admissible in evidence in all criminal cases pro- 
vided all the conditions attaching to its admission have bee fulfiled, and is not con- 
fined to cases in which the death of the injured party is the sole object of inquiry. 

There must be some evidence of the state of the deceased person at the time of 
making the declaration. 

The Magistrate recording a dying declaration should put on 'record the answer 
of the declarant to a question touching his knowledge or belief in his approachinff 
death. 3 K W, P. R. 212. i r & 

86. Where a Sessions Judge sees from the Magistrate’s record that there is 
evidence which could prove that the declaration was a dying declaration) he should 
call for that evidence. A Magistrate should) in all cases in which dying declarations 
are made) examine the complainant on the point, and record the question aa well 
as the answer to it upon the record of the examination. 15 IF. E. 11. 

DEPOSITIONS. 

87. The depositions of witnesses should be recorded in the first, and not in 
the third, person. 16 IF. R. 36. 

88. Before depositions of witnesses taken before a Magistrate can be used in 
appeal, it should be shown either in the depositions or elsewhere that the evidence 
was read over or interpreted to the respective witnesses. 14 W. E. 13. 

89. The Magistrate took the depositions by reading over to the witnesses de- 
positions made by them in another case, at the hearing of which the prisoner was 
not present, and procuring them to affirm the truth of the same. Held, that the 
(mpoBitious were illegally taken, and, therefore, could not sustain a charge. 1 R. Z 

R, 0. Z. 37. o ^ X.. 

90. The memorandum required by S. 199 f 0. Cr. P. C. should always be ap- 
pended to the depositions. 13 W. R. 17. ‘ J 

^}' deposition voluntarily given before the Sessions Judge is admissible 
m evidence against the witness, to show the falsehood of his deposition before the 
Magistrate, any thing in 8. 32 J Act II of 1855 notwithstanding. ( Campbell J. 
eentient ). 6 W. E, F. B. R. 65. 6 v z' 

See S. 32 Act 1 of 1872. t See S. 339 N. Cr. P. C. J See S. 132 N. Or P C 



ETIDENCE. 


83 


92. The depoBitim of a witness in a former case is not evidence in a snbse- 
quent case in which he is examined, except when put into contradict him. 8 
Tr , jR. 87. 

93. When a deposition is received in evidence under S. 3§9 ^0. Cr. P. 0, at a 
trial before a Sessions J udge, there ought to be on the record distinct proof of the 
existence of such a state of things as makes the deposition legal evidence. 7 IT.!?. 114. 

94. Written reports of depositions are not evidence, except in the case provid-^ 
ed for by S. 369 0. Cr. P. C. 6 W, B. 93. 

95. The depositions of Gosha ladies examined before the Committing Officer 
in the presence of the accused are not admissible in evidence on the trial before the 
Session Court. 4 Jf, B, App. 15. 

96. When a Civil Court authorizing a criminal prosecution in case of offences 
against public justice, instead of completing the investigation itself and committing 
the parties for trial before the Court of Session, simply refers the proceedings and 
leaves it to the Magistrate to commit or not as he thinks proper, the depositions 
taken before the Civil Court, are not admissible in evidence, as depositions taken be- 
fore the Magistrate are in certain cases under S. 369 O, Cr P.C. But by S. 57 1 Act 
11 of 1855, the improper admission of such evidence is not of itself ground for the 
reversal of the Sessions Judge’s sentence, when, Independently of that evidence, 
there is suffecient evidence to justify the decision. 6 W. R. 41. 

97. The deposition of the Police Officers, moreover, should be taken before 
the admission can at all be used against the prisoner under S. 150 1 0. Cr. P. C. 
9 W. JR. 16. 


EXAMINATION. 

iflGiBTRATB AS VTiTKEss ( examination of) 

98. Case in which the High Court permitted a Deputy Magistrate to be 
examined on behalf of a petitioner whose case was investigated by the Deputy 
Magistrate. 16 W, B, 49. 

99. In a case in which a Deputy Magistrate took an active part in the 
capture of parties charged with having be<3n members of an unlawful assembly — 
parties whom be himself tried on that charge — it was held that he was bound to 
state to the accused, so for as he could, what were the facta he himself observed 
and to which he himself could bearj testimony : and the prisoner in such situation 
had a right, if he thought it desirable, to cross-examine the judge, whose evidence 
should be recorded and form part of the record in the case. The proper course, 
however, for the Deputy Magistrate to have taken in this case would have been to 
decline to try the case, and to ask that it should be undertaken by some other 
judge. 20 W. B. 76. 

PBESON, ACCUSED {^mmvmiion of) 

100. A Deputy Magistrate is bound to examine the accused under S. 266 § 0. 
Cr. P. C. in answer to the charge brought against him. 9 W. B. 62. 

101. The discretionary power given by law to examine a prisoner should bo 
used to ascertain from him how he may explain facts in evidence appearing 
against him, not to drive him to make self-criminating statements. 1 M, R, 199. 

102. The discretion of a Magistrate under S. 202 $ 0. Cr. P. C., to ask 
questions of an accused is entirely unfettered, though an examination under that 
section should not be of an inquisitorial nature, and a Magistrate should inform the 


See S. 33 Act 1 of 1872. t See S. 167 Act 1 of 1872. J See S* 27 Act I of 1872. 
See S.’207 N. Cr. P. 0. j^See S. 193 N. Or. P. 0. 
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accused that he is not bound to answer. Answers to questions under that section 
are admissible in evidence, even if the Magistrate has omitted to warn the accused 
he need not answer. 16 IT. jR. 21. 

103. In recording the examinations of accused persons under S. 346 K Or. 
P. C. in the language in which they are given, a Magistrate need not tahe down 
the examination in his own hand : it is enough that he append a certificate that the 
Examination was conducted in his presence, and contains Accurately all that was 
stated by the accused person, 20 W, jR. 50. 

104. It is not necessary under S. 205 * 0. Cr. P. C. to state in' the body of the 
examination of the accused that the statement comprises every question put to the ac- 
cused and every answer given by him, or that they were recorded in full and read to 
him, and that he had full liberty to add to or explain his answers. The Magistrate's 
attestation at the foot of the examination when duly recorded in the terms of that 
section, is sufficient prima facie evidence of such examination, unless the Sessions 
Judge doubts the genuineness of the Magistrate’s signature, in which case he should 
take evidence on that point. The examination of the accused properly recorded 
is evidence, and should be allowed to go to the jury under S. 366 t of the Code. 
15 W, K QS I 7 JR. L. R. App. 62. 

105. A Magistrate holding a preliminary investigation under Chapter 12 0. 
Cr. P. C. and a Magistrate holding a trial of an offence within his jurisdiction under 
the 14th Chapter of the Code, has power under S.S.202J and 250§ to put questions to 
the accused and to examine him as he may consider necessary and the Court of 
Sessions has similar power in regard to persons on trial before that Court, but the 
Procedure Code makes no such provisions in respect of parties under trial under 
the 15th chapter. 12 TF. i?. 77. 

106. Before criminating a man upon his own statement under examination, it 
is necessary to see that such statement has been deliberately made and recorded ; that, 
after being recorded, it has been shown or read to the accused ; and that the ex- 
amination has been attested by the signature of the Magistrate following a certifi- 
cate to be given under his own hand. 7 IF. R, 49. 

107. To make the examination of an accused person before a Magistrate* legal 
evidence in a Sessions Court, something more than the mere signature of the Ma- 
gistrate thereto is necessary. 

The certificate utuler the Magistrate’s hand, required by S. 205 0. Cr. P. C., 
must be attached. 4 N. TF. P. R. 16. 

108. Held that where the provisions of S. 205 0. Cr P. C. are not observed, 
and there is no certificate by the Magistrate that the examinaion of the accused was 
tsken in the hearing and in the presence of that officer, and there is no statament 
that that examination contains the whole statement of the accused, a Sessions J udge. 
acts rightly in rejecting the evidence and not allowing it to go to the Assessors. 
12 TF. R, 44; 3 B. L. R. 59. 

109. When the examination of the prisoner by the Magistrate has not been 
recorded in full, so as to include the questions, as required by S. 205 of 0. Cr. P. 
0. it cannot be given in evidence at the trial before the Court of Session under S. 
366 0. Cr. P. C. without farther proof. 

When the examination would, either alone or with other evidence, be sufficient 
for the conviction of the accused, the proper course ts to remand the case to the Court 
of Session, in order that proof may be taken of the examination. 

When the evidence, exclusive of the inadmissible examination, is suffioient to 


* See S. 346 N. Cr. P. C. t See S. 248 dc 346 K Cr. P. C. {See S. 193 .N. Cr. P. 
a i See S. 215 * 216 Cr. P. C. 
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support the conviction, it mny bo affirmed by the Ili^di Court without remanding 
the case ; and the admission of such an oxamiaation by the Court of Session does 
not invalidate the trial and conviction under S. S. 426 and 439 * of the Code. 2 
B. Jl 396. 

110. Held that the exanunation of the accused by the Magistrate, not having 
been recorded in accordance with the provisions of S. 205 f O. Cr. P. C., was not 
admissible in cvidcmeo at the trial, under S. 360 | ; and the evidence, exclusive of 
that exaniiiiatioii, being insufficient to sup])ort the conviction, the prisoner was 
acquitted by the Iligli Conit under 8. 399 § O. Cr. P. C. 2 B. li. 125. 

111. A person accused of an oflence Avas ottered a pardon, the conditions of 
which lie acce])((‘d. On Ixung exainin(‘d lie stated in detail the circiimstanccs of the 
oit(MU5e, and imuu‘d tin prisoner .is an acconiplic'. He iifterwards rotractod his slate- 
nieiit. ]l('ld, that the statement couLl not bo used as evidence against the prisoner. 

5 .V. ir. r. n. 217. 

112. Under S. .‘^*66 O. Or. 1\ C. the examination of the accused before the 
Magistrate must be giv^i in evidemee at rlie Sessions trial, whether it tells for or 
against the prisoner ; and it is not in the discretion of the prosecution to put in that 
exarninatjon or not. 13 W. U. 03. 

WITNESS ( ex(cmhi(iffon of) 

113. A Avitiiess may bo c.vunmed eitlim* on oath or on solemn affirmation, but 
ho cannot be both sworn and pul on solemn alliimation at the same time. IS 
IP. B. 17. 

IN. A witness wlio is n(»t a IMahcunodan or Hindoo, ought to be sworn, and 
not examined under the provisions of Act V $ of 1810. 5 W. I\. 65. 

115. S. 109 H O. Cr. P. Ch 1 elates to the examination of witnesses and does 
nota])ply to the e.\amiuatiou of piisoners. 12 11^ B. 44. 

lU). The rule which lays it dowui that witnesses cannot be examined as to 
inforimttien given by them to the Covcinmerit for the discovery of ofibuders, is 
coiilliioil to ollbiiees against tlio St.ile or for breach of tho Kevenue Laws, and does 
not apply to c.ises where tlio information lias been communicated to a Magistrate 
and ai'ted on by bun iii bis eaj)acily as Magistrate. 

A ]h)lic(‘ OIbcer’s report, though not evi<lonce under S. 155 ’‘fi^O.Cr. P.C., of the 
facts stated ther(*iii, may be evidence to cuiitimlict or explain his evidence as given 
before a 51agistrale, and an accused lias a right to cross-examine the Police-man as 
to the contents of such repoit and to call for its production. 13 IV. R. 1 

117. S. 1 93(^e O. Cr. P. C. applies also to cases under Chapter 15 of that 
Co<Ie, and alMagistr.ite cannot disjiose of a case under that Cliapter without examin- 
ing the witnesses called for the prosecution. 16 IP. R. 48. 

118. 'Where witnesses are not examined in tlio pieseuce of the accused, the 
conviction will be quashed. 2 A. IP. R. R. 49. 

119. No conviction can be bad under S. 228 P. C., simply because witnesses 
lua case give in consistent evidence and give tlicir evidence reluctantly and tako 
uj) the time of the Court, 15 IP. R. 5. 

PlXAMINAdlON (rro6s) 

120. In order te make a deiiositiou admissible under S. 33 of Act 1 of 1872 


* See S. 283 N. Ci*. P. 0. t See S. 346 N. Cr. P. C. J: See S. S.248 & 346 N.Cr. P. 
(h See S. 288 N. Cr. P. C. S Act X of 1873. *11 See S. 339 N. Cr. P. C. V See 
S. 127 N. Cr. P. C. Sec S. 190 N. Cr. P. C. 
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^bere must be eviilonce that the accused person did, in fact, have an opportunity of 
cross-examining. 20 IF. K 69. 

121. Where a witness called by one of the parties is a competent witness, the 
opposite party has a right to cross-examine him, though the ]>arty calling him has 
declined to ask a single question. 15 IF. H, 34. 

122. Conviction quashed, the accused not having been allowed an opportu- 
nity to examine certain witnesses. 3 TF. 21. 

123. A witness ought to be allowed ou cross-examination to qualify or cor- 
rect any statement which he has made in his examiaation-iu-chief. 18 IF. li 57. 

124. A witness when under examination-in-chief before the Co\irt of Sessions 
should not have his attention directed to his deposition before the Magistrate, lie may 
under S. 23 * Act II of 1855 be cross-examined as to previous statements made bv 
him in Writing, when his attention may be drawn to the parts of the former writing 
which are to be used for the purpose of contradicting him. 13 IF. li. 18. 

125. The Judge ought, if requested, to allow the accused an opportunity of 
cross-examining all witnesses whose deiiositions have been taken far tlie prosecution 
by the Committing Magistrate but whose evidence is dispensed with by the prosecu- 
tor at the trial. His refusal to do so is, however, not an error in law. 5 B. li. 85. 

126. ^ When the charge has been framed and the defendant put on his defence, 
he has a right, under S. 218 N. Cr. P. C. to have the prosecutoi’s witnesses re-called 
for the purpose of cross-examination. 

The claim to re-call the witness for the prosecuion is very different from the re- 
quest made by the accused person to summon a witness under 8. 302 of the Code. 

No appeal lies to the Sessions Comt from the order of the Deputy Magistrate 
reftising to re-call the witnesses for the prosecution for the purpose of cross-exami- 
nation, but the order is such an error as cannt be itn mediately corrected excejit by 
the interposition of the High Court under its powers of Superintendence and le- 
vision. 19 IV. li. 53. 

127. The right of an accused part}^* to cross-examine witnesses is limited to 
a right to cross-examine the witnesses for tlie prosecutor or for the Crown called 
against him. If he wishes to avail himself of evidence which has lieen given, or which 
can be given, by a witness called for another of the parties accused, lie must call 
him as his own witness. 12. IF. li, 75. 

128. The complainant’s pleader was at liberty before the Deputy Magistrate 

to cross-examine the witnesses for tlie defence on points respecting which they had 
made statements before the Joint Magistrate, and he might do so, as regards pre- 
vious statements which were reduced to writing, without showing the wrltiIu^ 15 
TF. li. 23. o o 


HABEAS CORPUS. 

129. The return to a writ of habeas corpiis must be taken to bo true, and 
cannot be controverted by affidavit. In England, 56 Ueorge HI., C. 100, S. 4 
allows affidavits to be used to controvert the return in criminal matters, but that 
statute does not apply to this country. 

The return to a writ of habeas corpus can, however, be amended, 

A girl, under 16 years of age, has not such a discretion as enables her, by giv- 
ing her consent to protect any one from the criminal consequences of inducing her to 
leave the protection of a lawful guardian ; but where the return to the writ of ha* 
beas covpus stated that a girl was above the age of sixteen ( though her mother stated 


^ See S. 145 of Act 1 011872. 
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her to bo of the age of 13 years and 9 months ), the Court held that she leas of 
years of discretion to choose for herself under whose protection she would remaint 
5 B. L. R, 418. 


IDENTIFICATION. 

130. The identification of an accused after the evidence for the prosecution 
has been completed, will not be legally sufficient if there is nothing to show that 
the witnesses were on their oaths at the time they made the identification. 18 IF, 
11 33. 


INQUEST KEPORT. 

131. Reg. XII. of 1827, S. 52, having been repealed by Bombay Act VIII of 
1867, an inquest report is not admissible in evidence. 6 B. K A. J, 75. 

IRREGULARITY. 

132. Misreccpliou of evidence is a defect or irregularity within the meaning 
of S. S. 426^ and 439^ 0. Cr. P. C. 7 W, li. 7. 

ONUS PROBANDI. 

133. In a charge under S. 498 P. C. the proof that the woman and a man, 
other than the accused, were living together, is sufficient to throw the burthen of 
j)roof on the accused that they were not man and wife, t 8 R. A. B. App. 63. 

POLICE DIARIES. 

134. Police diaries cannot be legally used as substantive evidence or read to 
the jury. 8 IF. B, 68. 

135. Where certain portions of a Police Officer's diary are used as evidence 
against him, S. 154 ^ O. Cr. P. C. does not bar the admission of other portions of 
the diary, as explaining the portions so used. 8 W. B. 87. 

136. Under S. 154, 0. Cr. P. C. Police diaries cannot be admitted as corro- 
borative evidence. 13 IV, R. 22. 

POLICE REPORTS. 

137. Police Reports are not evidence except against the reporting Police Offi- 
cer. 6 IK. B. 52. 

138. Police papers ought not to be taken judicial notice of either as evidsnea 
or consulted in order to test evidence. 8 W,B, 36. 

PRESUMPTIONS. 

139. If a criminal faeft is ascertained, an actual corpus dcUcli established, pre- 
sumptive proof is admissible to fix the criminal. 11 IF. B, 25. 

140. Mere possession of stolen articles of trifling value does not warrant the 

presumption that the receiver knew them to have been the proc^ of ^ ^ 

hod acquired them from one whom he knew or believed to be a dacoit. 18 kK . K, 2 b. 

141. Where facts are as consistent with a prisoner's innocence as with his 
cuilt innocence must be presumed: and criminal intent or knowledge is not necessa- 
rily ^imputable to every man who acts contrary to the provisions of the law. 
8 W. B. 87. 

142. In a case of murder, where a man was struck on the head in a boat with 
a heavy paddle and knocked over-board in a large river in the height of the rains, 

8.283 N. Cr. P. crTSeeS! 50 Act 1 of 1872. t See S, 126 N. Cr.P. C. 
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and had never been heard of since, it was held impossible to suppose that the man 
was still alive. 7 IF. E, 14. 

PROCEEDINGS ( in crimiml trial ) 

143. The proceedings in a criminal trial, when necessary to be proved, should 
be proved by their production. 8 D. R. A, J. 37. 

PROOF. 

ACCIDENTS, RAILWAY [evidence in case of) 

144. Where some coolies wero employed in assisting a ballast train into mo- 
tion at a Railway Station, and one of them, after pushing the train, in getting up oil 
the train, or in attempting to do so, fell and was so injured that ho afterwards lost 
his life, — Held that the evidence did not show that it was the duty of the guard to 
Bee that no one got up on the train when in motion. 8 IF. IL 43. 

ADULTERY (evidence in case of) 

145. In proceedings founded on a cliarge of adultery strict proof is noce.ssarv 
of the marriage of the woman with whom adultery is ailegi'd, and the charge sJiould 
be instituted by the husband of the woman. 4 W. ii. 31. 

BiiEACii OF TiiE PEACE (evidence in case oj) 

146. When there is evidence which would justify the finding of a Magistrate 
that an act likely to cause a breach of the peace had been committed, tie' High Court 
will not interfere with the proceedings of the Magistrate. 4 M, li Aj>jk 3S. 

biube (evidence hi case of) 

1 -u of the ix'rson who bribes is admissible against the TKJrsou 

bribed. 3 DC li. 19. ox 


CASE, ANOTHER (e'mdcnce in — before anoiber officer) 

148. Tlie Conri set aaiJe an order of ao<iuitt,i1 i)as.sft(l 1)v a Dc'pnly Maei-slrale 
in a case wliicli lie tried, not on evidence taken liefoio Jiimself in tli'o case, Imt 
15*1K •"jfoi'o aiiollior i.lHcer (the Joint Magistrate). 


CHARACTER (evidiucc of) 

convict ion.s and bad character and of 
Tue oaa cnaractei oi his relations is inadmissible'. 8 IF. Pi, H. 

>s™pccper to allow witnesse.s for tlio prosecution to state that tlie 
accused is not of good character. 2 7?. Ji. 125 ; 7 IF. 7^ 7 

lol. A Magistrate should take evidence as to the eon oral char actor of a nor 
son charged with bad livelihood, and not convict him on the report of a Policu^Of 
ficer which is not evidence except against the olhcer making it a \r 2 , 

CONViCTios (Jy one Magistrate on cnJuicc pn ci. us/y recorded before another) 

Iv receded f *’y rate upon evidence i.reviona- 

recorded andilo the defect cannot be cured by the evidence being again 

lecorued, and the convictior. confirmed. 8 IF. 11 .59 ° ® 

to another r^oor^fnv partly heard by one oflicer is transferred 

e in the case before 

g . he Higli Court, however, declined to interfere in a case of this sort, 
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iV^ !^isoners did not appeal or raise any objection to tbo trial on this ground. 

COKVICTION (premovs) 

154. Previous convictions are not admissible in evidence. 7 W. E. 7. 

DACOITY ( evidence in case of) 

155. Nature of evidence required to be taken in a case of dacoitv. 5. W. 
E. 51. 

FALSE EviDEXCE (evidence in case of ) 

156. In a case of giving false evidence, the strictest and most accurate proof 
is necessary, and the testimony of a single witness imsuppoited by corroborative 
evidence is iusufticient for a conviction. 5 IF. E. 77. 

157. In a case of false evidence, it is necessary to prove the deposition alleged 
to contain the false statement. 7 11". ii. 1.3. ; 13 IF. H. 56. 

158. In trying a prisoner charged witli giving false evidence a Sessions Judge 
rejected facts which were proved by the evidence of certain witnesses, becauso a 
medical officer gave it as his opinion that what the witnesses deposed to could not bo 
true ; Held, that it was not tlie projKtr way to try a case to roly on mere theories of 
medical men or skilled witnesses of any boit against facts positively proved. 
11 W.IL 25. 

159. Ill a case of giving false evidence by making contradictory statements, 
one of which the accused knew^ to be fals(‘, it is not sufficient to support the 
falseness of either story by the other deposition, hut there must be independent evi- 
dence of the falseness of either story. 12 IT. 11. 06 ; t />. L. E. A. J. 4. 

160. Evidence should be given that tlu* accused really made the statement 
which he is charged to have made. Tiie knowledge by the Sessions Judge of the hand- 
writing of the presiding officer of the Court in which the statement was made is not 
legal evidence of .such statement having been made. 10 W, i?. 38 ; 1 B. L. U, 

A. J. 13. 


GAMING-HOUSE [evidence in case of) 

161. Conviction of keeping a common gaming-house upheld, where portion of 
the evidence against the accused consi.sted of instruments of gaming found in such 
house, which had been entered in ]>ursuauee of a search warrant illegally issued, 
there being sufficient evidence aliunde to justify the conviction. 5 B. E. 1. 

ILLEGITIMACY (evidence incase of) 

162. The High Court declined to interfere with the older of a Magistrate 
declaring a person to he the father of an illegitimate child, when it appeared that 
the Magistrate acted upon the sworn testimony of the motlier, and that he called 
before him the person complained of as being tiio reputed father. 20 W . R. 58. 

INFERENCE (as 1o evidence) 

163. Corrupt intention in giving false evidence may be inferred from cir- 
cumstances. 2 W. E. 63. 

164. Where property sufficiently identified to he the property of one person 
is found to be in the jiosscssioii of another person without leave or license or any 
legal permission of the owner, it is for the party in whoso possession, the property 
is found duly to account for its possession, and unless he can do so, a jury might 

L 
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ftcitlj infer irt sach cirfcttmstftnc<?« that it wiw with a guiltr knowledge that the 
prisoner took that which he knew to be not his own. 13 Tk. B. 26. 

INQUIRY, PRELiMiNaBY {evidmce given at the) 

165. Before the examination of a prisoner in the presence of the Committing 
Officer can be used as evidence against him under S. 366^ 0. Cr. P.O., the provisions 
of S. 205 + of that Code must have been complied with, and the Committing Officer’s 
attestation affixed in full to the examination. 15 W. R 83. 

166. Where a statement made by a prisoner before a Magistrate, thoiigh 
signed by the Magistrate, does not contain the certificate directed by S, 205 of the 
Code of Cr, P., it does not of itself constitute prima facie evidence of the examina- 
tion within the meaning of S. 366 of that Code ; and if other proof is not given to 
show that the statement was made by tlie prisoner before the Magistrate, the state- 
ment is not admissible as evidence at the Sessions. 14 W. R 10, 

167. In a preliminary enquiry before a Magistrate, the evidence should i>o 
sent in as found, and not kept by the Police till they have made it all complete. 5 
W, B. 6, 

INTBBFRSTATION [pf evidence io accused person) R, Cr, P.C, S. S, 338, 339 tb 340. 

168. There is not necessity under S. 198 O. Cr. P. C. for making use of a re- 
gularly sworn interpreter to interpret his evidence to a party making a statement. 
16 W. B, 61. 

KIDNAPPING (evidence in ca%e of) 

169. The evidence of a kidnapped girl, if thoroughly credible, is legally suf- 
ficient for a conviction for kidnap[)ing. 7 W, E. 104. 

LANGUAGE (of evidence) 

170. All applications from Judges and Maj^istrates for bringing into operation 
the provisions of S. 196 J 0. Cr. P. C. should bo made througli the High Court. 5 
M. JR. App, 9, 

MANNER (of recording evidence) 

171. In a case of a dispute regarding land commenced under the old Code 
of Criminal Procedure, the evidence must be recorded in the manner provided for 
by S. 334 § and the following sections of the new Code. 20 W. i?. 14 

172. Wheie the evidence was taken down by the Magistrate in English, and 

no memo was attached to it (as required by S. 199 $ O. C. P. C ) stating that the 
evidence was read over to the witness in a language which he understood, it was 
held that there had been an error in law by which the accused w^as materially pre- 
judiced. 8 r. jR. 63. ^ ^ 

MOTIVES OF ACCUSED AS TO OFFENCE (evidence of ) 

173. The evidence as to the motives with which a prisoner commits an offence 
should be of the strictest kind. 10 W, i?, 11. 

MURDER, ATTEMPT TO (evidence in case of) 

174. A young Brahman widow was confined of a child. The chief Constable 


* See S.S. 248 k 346 N. Cr, P. C. f See S. 346 N. Cr.P.C. i See S. 335 N. O. P.O. 
§ See S. 405 N. Cr. P. C. $ See S. 339 N, Or, P. C. 
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cf Pplice, ackiwg, as ho stated, on information that the aocuaed wau about to kill a 
l>ahy. went to search her liouse with a number of men, and found her lying on the 
first floor, and diacovered on the second floor a living new-born oliild wrapped up in 
a cloth with a cooking pot turned over it. The Session Judge convicted the accused 
of attempt to murder. 

The High Court on appeal reversed the conviction, on the ground that the 
evidence was insufficient to support it. 

It w^as also held in this case that the chief Constable’s statement, that he ** had 
information that the accused was about t<> kill the baby,” was most improperly 
admitted as evidence against the accused. 8 B. JR. A. J. 164. 

NOTES OF ENQUTKY {held he/ort regutering officer) 

175. The notes of an enquiry held before a Eegistering Officer are, not ad- 
missible as evidence of what the prisoner said on that occasion. 11 W. B, 13. 

NOTES or EVIDENCE. 

176. A Sessions Judge’s notes of the evidence should be sent up in a legible 
form. 4 TF. E. 18. 

PERJURY {evidence in case of) 

177. Held hy the majority . of the Court {Campbell J. ditsenting) that the 
evidence of one witness uncorroborated is not legally sufficient for a conviction of 
perjury. 5 W. B, R B, B. 23. 

178. Though a charge does not distinctly specify the false statement on which 
the evidence of perjury is attempted to bo established, the omissin is not material if 
the accused has nob been prejudiced thereby. 2 W. R. 51. 

179. The evidence of one witness in cases of perjury is sufficient to estahliali 
ilie factum of the statement which is charged as being false. 14 IF. B. 53. 

PERSON, ACCUSED {evidence taken in the sihsence of) 

180. A conviction based upon evidence taken in the absence of the accused i» 
illegal. 3 3f. B. App, 34. 

PLUNDER OF CROPS {evidence in case of) 

181. Tho mere assertion of a fair claim of property or right, or the mere ex- 
istence of doubt as to right is not sufficient to justify an acquittal in a case of 
jdunder of crops. The claim to the property must be proved by evidence to be fair 
mid good. 15 IF. 11 47. 

POSSESSION { evidence in case of ) 

182. Recognition of things not before tho eyes of deposing witnesses is not 
’evidence against a person accused of having been in pobsefision of those things. & 
W. B. 16. 

183. The only evidence of the receipt of stolen property hy a wife was the fact 
that tho propel ty was found in the house where she lived with her husband. Held, 
that, that constituted the possession of the husband rather than that of the wife. 5 
X IF. P. B. 120. 

PRISONER {evidence of — taken hy collector) 

184. The evidence of a prisoner taken by a Collector cannot be used against 
liim on his trial before a Magistrate. 10 IF. B, 23. 

PROSECUTION {evidence for the) 

185! Evidence in support of a complaint must be taken and considered before » 
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Mwistrate can dismiss the complaint. A mere plea by an accns^ that the property 
of «i6 theft of which he is charged is his own property, unsupported by proof or by 
some circumstances which tend to indicate that there is some truth in the statMnent, 
is not sufBcient to mititle him to be sainmarily discharged. 16. W. R 18. 

STOLEN PROPEETV, RBCBiviNG (evidence in caee of) ' 

186. Evidence of guilty knowledge is necessary to a conviction on a charge of 
dishonestly retaining stolen property 6 W. B. 87. 

stJiciDE {evidence in case of) 

187. Evidence that a woman prepared herself to commit suicide in the pre- 
sence of the accused, that they followed her to the pyre and stood by her, her 
sons crying ‘^Ram, Ram ! ” and one of the accused admitting that ho told the wo- 
man to say Ram, Ram ! and she would become suttee/ ])roveB active connivance 
and unequivocal countenance of the suicide by tlie accused, and justifies tho infer- 
ence that they had engaged with her in a conspiracy for the commission of tho 
suttee. 3 lY. W. R E. 316. 


SUMMONS BOOK. 

188. The summons book of the Small Cause Court Calcutta, is admissible in. 
evidence, though not signed by the presiding Judge. C E. L. II. 729. 

TRIAL, FORMER {ccideucc at) 

189. Previous statements of witnesses on oath or not available as evidence in 
a subsequent trial. 7 W. li. 8. 

190. The former depositiem of a witness should not be read until after his 
examination in (.'ourt. 1 IF. li. 14. 

191. Where the evidence of witnesses taken in the absence of the prisoner at 
a former trial was read out to them and put in oii tlieir assenting to it as a true 
record of the facts : Held that ilie ])roceediiig was n regular and jirejudicial to tho 
prisoner, that such witness hliould have been subjected to a fresh oral examination, 
and that then tho former depositions might liave been put in not to add to his 
testimony but to corroborate it. A new trial was ordered. 3 B L. li. A. J. 20. 

. 192. When the evidence of an absent witm'ss is admitted under S. 33 of Act 1 

of 1872, the ground for its admission should l>e stated fully and clearly, to enable tho 
High Court to judge of the ])roperty of its admission. In the ])resent case 
the High Court considered tluvt the evidence of an absent witness had been impro- 
])erly admitted, because there was nothing to show that by ordinary care and tho 
use of ordinary means tho witness could not have been produced. 20 IK. li. 69. 

193. Upon trial of a prisoner it is illegal to read over to witnesses their de- 
positions taken at a former trial, and ask them if they are true. 

Such witnesses will bo held not to have been duly examined, and a conviction 
founded upon their evidence will be quashed. 2 A. IK. B. li. 100. 

WEIGHING {evidence) 

1 94. A Judge cannot pi-opcrly weigh evidence, who starts with an assump- 
tion of the general bad character of the prisoners. 7 IK, E. 103. 

WIFE ( tvidenct of ) 

195. The evidence of a wife is admissible against her husband in a ciiminal 
case m the Mofussil. 7 B. 11^ A. J. 50. 





196. TJi^^vi4«moe of a wife k xwt admisaibte i^inat her htiabaad i^eox^lKK 

ratioa of other evidence. 1 W, A 17. ^ 

197. Held by the m^yonty of the Court {Norman J, disurUin^) thatyUpotl Wale 
in the mofussil, a wife is ooDi|}^nt to give evidence for or agaiagt her huit^and^ 
or for or against any person tried jointly with her husband. 6 W, M. F. B, 4. 9L 

wiTKiss, MEDICAL (evidmce of) 

198. A letter of a medical ofhcer expressing an opinion is not evidence under 
S. S. 368* and 370f 0. Cr. P. C. 12 W, R, 26. 

199. A mere written certificate of a medical officer that a prisoner is of un^ 
sound mind and incapable of making his defence is not sufficient evidence of the 
prisonerk insanity. The medical officer should be called as a witness and be person- 
ally and carefully examined. 9 IT. ii 23. 

200. The substance of a report from a subordinate medical officer, on being 
an expression of concur tence by his superior, cannot be read in evidence under S. 
368 0. C.P. C. IITF. JK. 2. 

CIRCUMSTANTIAL (evidence) 

201. Convictions must be based on substantial and insufficient evidence not 
merely “ moral convictions ”. 5 W. R. 28. 

202. Absconding is but slight evidence of guilt usually. 5 W, R. 28. 

203. The guilt of a prisoner must be clearly proved before he can be convict- 
ed, and a weak case cannot be strengthened by the fact that the Police has had many 
difficulties thrown in their way. 5 JV. R, 28. 

DOCUMENTARY (evidmee) 

204. The rule of evidence that letters found in the house of a person after his 
arrest and whilst in custody cannot be used in evidence, is subject to the exception 
that the existence of the letters found may be established either by direct proof or 
by strong presumptive evidence. 17 W. E. 15 ; 9 L, E. 36. 

205. Documents which were tendered in the civil suit, if relied on in a pro- 
secution for giving false evidence, must be proved in the Criminal Court before they 
can be received as evidence. 9 W. R. 58. 

206. A printed official letter from the Secretary of the Government of the 
Punjab to the Secretary of the Government of India was held to be admissible in 
evidence under S. 6J Act 11 of 1855. 15 W. R, 25 ; 7 B, L. E, 63, 

207. S. 200§ 0. Cr. P. C. relates only to the oral evidence of witnesses. As 
to documentary evidence, although a prisoner has a right to have all or any part of 
any document used on his trial translated or interpreted to him, yet where a docu- 
ment is put in for the purpose of merely giving formal proof of that which is an 
incontestable fact, it is not necessary to interpret it at length. It would be sufficient 
of the prisoner was made to understand what the document was, and for what pur- 
pose it was used. 15 W, R. 25. 

HEARSAY (evidence) 

208. The admission of hearsay evidence prohibited. 7 TT. R. 2. 

209. The moment a witness commences giving evidence which is inadmissible 
i. e. hearsay evidence, he should be stopped by the Court. It is not safe to rely on 


* See S. 323 N. Cr. P.C. f See S. 325 N. Or. P.C. t See S.57 Act 1 of 1872* § See 
S. 340 N. Cr. P. C. 
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a subsequent exhortation to the jury to reject the hearsay evidencOi and to decide on 
the legal evidence alone. 7 W, E. 25. 

210. The Deptity Magistrate (under the impression that the answer would be 
hearsay evidence) objected to the petitioner's vakeel asking a witness as to what 
was the first statement made by prosecutor to him immediately after the alleged 
occurrence. His decision with regard to petitioner was set aside, and the case sent 
back for a fresh decision. 18 W, E, 16. 

ORAL {evidence) 

211. Oral evidence is the principal matter upon which Magistrates can pro- 
ceed in determining a question of possession under the Code of Cr. P. 5 W, E. 79. 

212. The term ^Preliminary Inquiry’* in the final clause of S. 346 N. Cr. P.O. 
means such inquiries as are the subject of Chapters 14 (of Inquiries and Trials) and 15 
(of Inquiry into cases triable by the Court of Session or the High Court) ; and, there- 
fore, that clause does not apply to confession recorded under S. 122 N. Cr. P.C., wliich 
refers to an inquiry not during a trial or one held with a view to committal, but an in- 
quiry for the purpose of forwarding confessions, when recorded, to th6 Magistrate by 
whom the case of the accused person is inquired into or tried. Consequently, when 
a confession taken under S. 122 is inadmissible in evidence : oral evidence to prove 
that such a confession was made or what the terms of that confession w ere, is inad- 
missible also (S. 91 of the Indian Evidence Act). 10 R. 2i. 16G. 

RECORD. 

2 13. The record of the original riot case is no evidence in the case under S. 
154 of the Penal Code. 15 W, E, 6. 

214. The Magistrate in his grounds of commitment, and the Sessions Judge 
in his conviction, should specifically note with exactness and precision, the proof 
against each particular prisoner, and the manner in which it is supported. 5 W,E, 6, 

REPORT {of Chemical Examiner) 

215. Under S. 370* 0. Cr.P. C., the original report of the Chemical Examiner 
bearing his signature, and not a copy of the report, should be put in evidence. 15 
TP. R. 49; 6 M. R. App, 11. 

SEALS {native) 

216. The test of comparison of native seals is at best but a fallible one and 
must always be received with extreme caution. G TP. R. 5. 

STATEMENTS. 

STATEMENT {before Pohee Offleen) 

217. Statements made before a Police Inspector are not evidence, and cannot 
be used as evidence in the trial ; and unless it can be shown that the evidence taken 
before the Magistrate has been used as evidence at the Sessions trial and laid before 
the Judge and Assessors, and that they, after hearing that evidence, based their 
opinion upon it, that evidence cannot be laid before the High Court and made use 
of in support of an appeal. 17 TP. R. 5. 

STATEMENT {by persom who cemhot be called as witnesses) 

218. In a case of murder, the statement made by the deceased in the presence 
of his neighbours and of a head constable was admitted as relevent evidence, under 


* See S. 325 K Cr. P. C. 
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^ *'*“* «ection providing that such statement is relevant 

whether the person who made the statement was or was not at the time when it was 
made under expectation of death. 19 IT. R, 44. 

219. In order to make the evidence of a deceased witness legally admissible, 
provided the admi^ion of the evidence is questioned, it is strictly necessaiy to prove 
the death of the witness. Proof of such fact may be dispensed with if the prisoner's 
council admits it. 12 IF. 80; 4 B. L, R. Aj>p. 50. 

STATEMENT, BX -PARTE 

220. Ex-parte statements made in the High Court by parties who invoke the 
aid of the Court to transfer a case from one authority to another, ought to be based 
upon truth. 16 IF. H. 49. 

STATEMENT {made under promise of pardon) 

221. A statement made under promise of pardon is no evidence agains V. 
prisoner. 8 TF. H. 53. 


STATEMENT {of committing officer) 

222. Whore a Committing Officer in his grounds of commitment makes state- 
ments tending to criminate the prisoners, they cannot be used as evidence against 
the prisoners, if they were not reduced to writing, and without the examination on 
oath of the Committing Officer in the presence of the prisoners. 6 TF. H. 85, 

STATEMENT OF PRISONER. 

223. A Magistrate is bound to file with the record any explanation that a 
prisoner wishes to make. 2 TF, R. 58. 

224. The statement of a prisoner, whether taken as a confession or an exami- 
nation, may be received as evidence. 5 TF. H. 1. 

225. Where a statement made by an accused before the Magistrate bears the 
Magistrate’s attestation, proof of the statement having been made is not necessaiy, 
but the proceedings must be presumed to be regular until the contrary is shown. 
11 TF. B, 39. 

226. Bare statements of prisoners are not admissible in and ought not to be 
alluded to by the Judge as evidence. Kor is evidence taken before the Magistrate, 
unless contradictory of the evidence of the same witnesses as given before the Ses- 
sion Court, evidence in the trial or proper to be put to the jury. 7 TF. JR. 108. 

227. The prisoner was indicted for theft and dishonestly receiving stolen pro- 
perty. The prosecutor, while travelling by train to Calcutta, discovered that hia 
courier bag, containing his watcli, chain, and a sum of money, had been stolen. 
He reported his loss to a Railway Police Inspector at the first station at which tho 
train stopped after he became aware of the theft, the prisoner not then being 
present. 

The standing counsel tendered evidence of this report: held, it to be admissible 
under S. 8 Illustration K., of the Evidence Act 1 of 1872. 

The standing counsel next tendered evidence of a statement made by the prison- 
er to the Constable who arrested him, to the effect that the watch and Rs. 1,000 
had been given to him by his sister, and that ho had bought the chain. {Phear, J.) 
observing that there is a distinction in the Evidence Act, between admissions and 
confessions, admitted the evidence. 10 H. Z. i?. App. 2. 

228. G. D. presented a Government Promissory Note, at the Bank of Bengal, 
bearii^ a forged endorsement, and was arrested. A Police Constable asked H. if he 
knew G, D. H. replied that ho knew him as a common man. The Police Constable 
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then asked N. if he knew any thing ationt the Note. N. replied that he did not. 
No threat or inducement was held out, nor was any oarition administered to N. 
Held, that the statements made by N. in answer to the questions of the Police 
Constable were admissible. 


N. was afterwards brought before R, the Deputy Magistrate of Serampore, who 
told him before any depositions were taken, that he (N) was charged with having 
received a stolen Promissory Note, and R. asked him if he wished to say any thinft 
N. replying in the affirmative, R., without administering any caution to him, asked 
him bow or where he had obtained the Note and other questions, the answers to 
which were teken down. N. was again brought up before B., and was asked whe- 
ther a Promissory Note then produced Tvas the one ho had delivered to G. D. to 
take to the Bank. E. told N. that he was not bound to answer the question, but 
that if he did, the answer would be taken down ; and that if he objected to answer 
^at would also be noted. E. committed N. to take his trial before the High Court^ 
Held, that on the trial, the answers of K. to the questions of E., whether E, acted* 
as a Justice of the Peace for Bengal, or as a Magistrate, were admissible. 


• could have directed the priliminary investigation of the charge 

apinst N. by the Deputy Magistrate of Serampore, but that it did not appear fn 
the caption of the charge or m evidence that the Court had so directed it Held 
no ground for arrest of judgment, but the objection might have been raised before 
the jury was sworn, under S. 41 of Act XVIII of 1802 


Semble-The High Court was bound to take judicial notice that E. was a 
Justice of the Peace for Bengal, 1 B, L. E. 0. J. 15. ^ * 


STATEMENT OF PRISONER {ov^lieard by Police^man) 

229. The evidence of a Police-man who over-heard a prisoners statement 
made m another room, and m ignorance of the Policeman’s vicinity, and uSeS 
ced by it is not legally inadmissible. 7 W, E. 56. ^ uniimuen- 

WITNESSES. 

2 TP. E 3 ^^P^ition of a single credible witness is sufficient evidence in law. 

but Proof of any 

232. Qwre Whether with reforouce to the 28th * S. of Act II of 18'i'i . «« 

..ideL 

ed as^S law ^ evidence must be reeord- 

bas no right to allude to his^h^LriT sirLutTlP Tu' 

ha fividenoe of a person stating before the jury upon oath fact, wUcfc 

-^36. S. 4 34 fO, Cr. P.C . gives the High Court no power to interfere in a case 

Eepealed by Act 1 on872. f See S, S, 295 & 296 N. Cr, P, 0, ^ ” 
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where the difference of opinion between the Magistrate and the Judge is as to the 
credibility of certain witnesses. The Magistrate’s order may be an improper one, 
but it was passed upon legally sufficient evidence and cannot be termed illet^al. 18 
IF. R. 7. 

DEFENCE (witnesset for) 

237. A prisoner on trial is entitled to have his witnesses examined. 2 W, 
R, 6; 3 W. K 36. 

238. An accused person is entitled to have his witnesses summoned and exa- 
mined, even if those witnesses were named as implicated in the offence with which 
the accused is charged. 15 W. It 7. 

239. Where the omission of a Magistrate, in committing a prisoner, to enter 
on the record the names of certain persons who had been named as witnesses for 
the defence at the Sessions, was brought to the notice of the Judge, and an order 
was made by the Judge, requiring the vvitnosscs to ho served, hut the witnesses did 
not appear and the Judge tried the prisoner in their absence and refused an adjourn- 
ment in oi'der to their production, the High Court held that the prisoner was entitl- 
ed to have the lienefit of the examination of the witnesses in question, and directed 
the Judge to examine them accordingly. 18 W. R. 20. 

2 to. A person may call the woman with whom he is accused of having had 

sexual intercourse as a witness on his behalf. 6 IF. /k. 92. 

JUDGES AND MAGisTiiATES (as witnesses) 

241. Magistrates are not incapacitated to give evidence of matters which have 
come before them in the course of a preliminary inquiry into a criminal charge. 
Held, that in a suit for a malicious prosecution the defendant had a right to the 
evidence of the Subordinate Magistrate, wlio held a preliminary inquiry into a 
charge of forgery preferred hy the defendant against the plaintiff. 3 M. R. 372. 

242. A person having to exercise judicial functions may give evidence in a 
case pending before him when such evidence can and must be submitted to the in- 
dependent judgment of other persons exercising similar judicial functions sitting 
with him at the same time. 

A Sessions Judge is a competent witness, and the giving of evidence by him 

does not preclude liim from dealing judicially with the evidence of which his own 

forms a part. 

A prisoner has a right to ask to have the evidence of a Sessions Judge who is 
trying him taken on a point which he thinks makes in his favour. 13 IF. R. 60; 
4 B, L, It A. J, 15. 

PEosKCUTioN (witnesses for) 

243. A person apprehended by the Police and brought before the Magistrate, 
with the accused is, though not discharged hy the Magistrate, a competent witness 
against the accused, provided he be not charged along with the accused 5 B. R. 1. 

244. When the accused has been arrested, the evidence of a witness for the 
prosecution ought, under S. 194 ^ O. Cr. P. C. to be taken into the presence of the 
accused 8 W. R. 74. 

245. There is no law or principle which prevents a person who has been 
suspected and charged with an offence, but discharged by the Magistrate for want 
of evidence being afterwards admitted as a witness for the prosecution. 7 JV. R. 44. 

246. A Magistrate cannot refuse to allow witnesses whom he allowed to be cross- 

* Sec 191 N. Cr. P. C. 


31 
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examined by tlie accused previous to the preparation of a charge, to be recalled 
and cross-examined after the accused has been put upon his defence under S. 252 * 

0. Cr. P. C., treating them as witnesses for the prosecution. 17 W. K Ij). 


IV. INQUIRY AND TRIAL (PROCEDURE 
INCIDENTAL TO) 

PAIL. 

1. Bail under S. 212 fO. Cr. P. C. can be demanded only in eases where fur- 
ther enquiry is pending and the accused have not been dischargiHl. U) W. Tl. 31. 

2. In a case of contcm]>1, the Court before which iho ofTeneo is commilted, is 
bound under S. 1G3J 0. Cr. P. C., to accept bail if sullicient bail is teudered. 12 
F. U. 18. 


BAIL-BOND. 

3. In permitting bail to be giv^eu by an accused person, a ^Magistrate has no 
right to impose conditions so as to throw dillicultics in the way of the accused pro- 
curing bail. 13 TF. R. 1 

4. Where the condition of bail-bonds given by the dehmdants and by the 
surety of a security bond was that the defeudauts should aj)pccvr when- c.illcd noon : — 
Held that the defendants and their surety were entitled to i-easonahle notieo of the 
time at which the former would bo re(|uired to attend. 4 M. R. App. 45. 

BAIL BOND {forfciilirf of ) 

5. A hail bond by which the sureties hind themselves to he responsible for the 
appearance of the accused during the prcliminaiy iiivestigatiou cannot he forfeited 
if the accused abscond after llie preliminary en(|uiry and dining the trial at tho 
Sessions Court. 9 TF. R. 3G. 

G. A notice must be served on a surely calling upon him to pay the amount of 
his security-bond, or to show cause wliy bo should not pay tlie same, before an or- 
der can b(‘ made to levy the sum from him. 9 IF. R. 4. 

7. There is nothing in S. 219 § O. Cr. P. i\, which prevents an accused 
person who lias forfeited liis bail-bond I)y default of appeal aiice, fiom being pro- 
ceeded against under S. 179 P. C. notwithstanding that his surety has paid the 
penalty mentioned in the recognizance. 10 F, R. 4. 


V. INQUIRY INTO CASES TRIABLE BY 
SESSIONS COURT. 

ADJOURNMENT {of iuquiri/) 

1. Where the accused, who has been duly summonod or arrest(‘d under a 
warrant in a case under Chapter 14 O. Cr. P, C, is present to meet any charge, 
and no evidence is forllicoming against liini owing to the absence of tlie pn/secutor 
and his witnesses, if it bo not shown to tlie Magistrate that the case is one in wliicli 


See S. 218 N. (T.P.th t See S. 389N. Cr.P, C. % See S, S. 435 k 43G N. Cr.IhC. 
^ See S. 39G N, Ci. P. C. 
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» K.- 

2 AIthou<?h an improper adjournment of an enquiry by a Magistrate tos 
ecarcely an error in tl.o decision u,,on a point of law or involved any que^ Sf iTw 
justifying the mtorferouce of tho High Court under S. 404 + 0 Cr P 0 tho CourT 
under S. 15 of the Charter Act set aside the order of the Magi;trate ad/oum 

the en ! Z""' “ f'^e wondering it necessary or advisable to adjourn 

,‘n 1=0* 7 -\ by S. 224 being one which can only ba exercised 

in cases winch coma really within the terms of that section 17 W. B. 55. 

, -H fi' Z 1 ^?”*^ M^^sifrato who without reasonable cause delays, proceeding 
’ hHveeps in jail is liable, notwithstanding? A( 3 t XVIII 
n <i^inia,j?es if the prisoners are eventually acquitted. By S. 224 

. Or. . (>. a Magistrate may by a written order from time to time, adjourn an en- 
quiry lor a period not exceeding 15 days. H IF. B. It), 

CALENDAR. 

4 The grounds of commitment and the remarks of the Committing Officer 
gTf li 9 copied in the calendar which ought to be complete in itself. 


COMMITMENT. 

5. A commitment to hajut before evidence is recorded is illegal. 13 W. B. 27. 

ADULTEiiT {conimitmcnt in case of) 

C. Whore the Sessions Judge directed tlio committal of the defendant for ad- 
ultery, the defendant liaviiig been already convicted by the Magistrate of enticing 
away : Held, tbat tlie sentence ])assed by tbo Magistrate should have been at onco 
annulled, the requisite intention in the one case being tho substantive delicit ia 
the other. 5 M. B. 17. 

ALTERATION ( of commitment ) 

7. A Sessions .Tudge cannot alter a commitment in a case which falls within 
the cognizmee of a Magistrate even though tho Sessions Judge thinks tlic evidence 
proves that tln^ accused was guilty of an olleiice beyond the Magistrate’s cogni- 
zance. Tlie High Court refused to interfere under S. ;{; 434 O. Or. P. C., on a refer- 
ence in which tho Sessions Judge ordered a commitment in such a case, although 
they considered tint then' was evidence to prove that the offence was one triable by 
the Court of Sessions. 10 IF. IL 35. 

ASSAULT ou HURT {commitment in case of) 

8. A Session’s Judge has no authority to interfere and direct a commitment 
in the ca.^e of a conviction for assault, und<‘r S. 352, or of hurt under S. 323 
P. C. both of them being offences triable by the Subordinate Court. 5 W . B. 12. 

CANCEURENT {of commitment) 

9. A coraraitment once made by a ^lagistrate to the Sessions cannot be 
annulled by his allowing the | -osecutor to ffle a compromise. 2 IF. B. 57. 

10. The Sessions Judge wished to cancel a commitment apparently on the 
ground of the evidence being insuffieient. As the cominitmonl was not illegal, 
he was ordered to try the case. 1 IF. B. 8. 

See S. 194 N. Cr.P.C. t See S. 297 N.Cr.P. C. X S. S, 295 A 29G N. Cr.P. 0. 
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COMMITMENT {after conviction) 

11. Where a Magistrate has convicted and sentenced a prisoner of an offence 
•which such Magistrate was competent to try, and tho Sessions Judge considered the 
case so grievous that it should not have been disposed of summarily. Held that such 
Sessions Judge was not competent to direct the Magistrate to commit the prisoner 
to the Sessions Court for trial upon the same charge. 2 iV. P. 285. 

Commitment {after discharge) 

12. A Sessions Judge may, under S. 435 "*^0. Cr. P. C. after a Magistrate has 
discharged an accused person, order the Magistrate to commit the accused person to 
the Sessions. 7 W. B. 38. 

1 3. When an enquiry has been made and tho accused discharged, the Sessions 
Court may order the commitment of the accused, but cannot merely direct further 
enquiry 3 N, W. P. B, 90. 

COMMITMENT (separate) 

14. Where there is a riot and fight between two factions, the members of each 
party should be committed for trial separately^ and not altogether. 9 W. B. 33. 

FALSE EVIDENCE (commitment in case of) 

15. The Magistrate before whom the offence of intentionally giving falsa evi- 
dence in a judicial proceeding is committed, may himself try and commit the persons 
so offending. 18 W. B. 15. 

If). A Mai^dstrate to whom the case of a person charged with giving false 
evidence in a judicial proceeding is transferred for investigation, cannot commit 
to the Sessions without himself recording evidence and examining the com- 
plainant and his witnesses in the presence of the accused. 11 W, B. 22. 

17. A Magistrate making a commitment for giving false evidence in respect 
of any offence enquired into under Chapter 12 or 14 0. Or. P. C., must set out the 
precise words, recorded as used by the accused, containing the statement winch 
he undertakes to prove false, and not state tho effect of those words. 17 W. B, 32. 

18. Where a false statement is made in a stage of a iudieial proceeding before 
a Magistrate, he ought not to convict under S. 181 P. C., but should commit to tho 
Sessions under S. 193 of that Code. 11 W. B. 24. 

19. The commitment of certain persons charged under S. 193 P. C., with in- 
tentionally giving false evidence in a judicial proceeding, was hold to be illegal, in- 
asmuch as the sanction of neitlier the Court before or against which the offence 
was committed, nor of some other Court to which such Court is subordinate, was 
given. 18 W. B. 32. 

20. Tho Sessions J udge has no power to commit a man for having given false 
evidence before the Magistrate, but he can commit him for having given false evi- 
dence in his own Court. 3 B, L. B. A. J. 35. 

21. In a case of giving false evidence by making contradictory statements, a 
Court of Sessions cannot, without making further inquiry, commit a person for trial 
under S. 172 t 0. Cr. P. C. when both contradictory statements are not made before 
it By the words “ under its own cognizance in that section it is meant to pro- 
vide for a case where it is brought under the notice of the Court of Sessions in the 
course of a judicial proceeding that the crime with which the party is to be 
charged has been committed by him. 12 W. B, G9. 

* See S. S. 296 & 298 N. Cr. P. C. t See S. 472 N, Cr. P. C. 
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lIousH-TR^si’isa BY NIGHT {commiiment incase^ of) 

22. A Dej)iity Ma< 2 :istrate has no power to convict of theft (S. 380 P.C.) where 
ihe offence charged is lurking house -trespass hy night with aggravating circumstances 
(S. S. 458 and 45 U P. C.) but must commit on the latter charge. 9 W. B. 6. 

Hurt, Grievous {commitment in case of) 

23. A prisoner charged with the offence of causing ‘‘grievous hurt” should be 
committed for trial to the Sessions Court. 1 B. B.A. J. 101. 

Murder {com7nit7nent in case of) ^ 

24. Case of a man knocked down by a l>low behind tlie ear and then hung 
np to a tree Avliere lu; was found dead, in which the Magistrate convicted one of 
the piisoners of voluntirily causing hurt aud the other of abetting the same. 
Conviction qiiiislied with a view to commitment of the parties implicated before 
the Sessions. 0 W . Ti. 55. 

Offencb under INDIAN REGISTRATION AcT {commitment for ) 

25. Held that the committal of the accused to the Court of Session by a 
Magistrate for trial on a charge under S. 91 * of Act XX of 1866 was legal. 
The Session Court was accordingly directed to try the accused. 5 B. B. 7. 

26. lu the case of an offence under S. 94 * of Act XX of 1866, if a 

Magistrate thinks that a more severe sentence is necessary than be is competent; 
to inflict under the power vested in him hy Act XXV of 1861, it is competent 
to him to j)rocecd under S. 226 f of that Act and to commit the accused to the 
Sessions; and on such cornuiitlal a Sessions Judge has jurisdiction to deal with 
the charges and to convict and sentence the accused as provided for in the 
several sections of Act XX of 1866. 15 IF. It F. B. P. 58 ; 6 B. L, B, 692. 

Perjury {commitment in cate of) 

27. A Magistrate has no jurisdiction to try, but must commit to the Sessions, 
a case of perjury committed before him in the course of a proceeding taken uuder 
S. 318 t 0. Cr. P. C. 7 IF. B. 104. 

EN QUI RY ( preliminary ) 

28. An accused aliould be allowed, at preliminary enquiries before a Magis- 
trate, to cross-examine the witnesses, but whether the accused himself shall be ex- 
amined upon the matter of the charge by the Magistrate is left entirely to the 
discretion of the Magistrate, and such discretion should not be exercised when the 
Magistrate thinks that the evidence for the prosecution does not disclose any proper 
«ubject of criminal charge against the prisoner. 10 IF. B. 25. 

29. It is necessary to a proper preliminary enquiry that the accused ( or, un- 
der certain circumstances, his agent ) should be present ; that the witnesses whose 
evidence is to be the foundation of the commitment should be examined before him , 
and that he should have the opportunity of cross-examining them. It is essential 
too, in a case of perjury that he should know at what period he ceased to be a wit- 
ness, and at which his position was changed to that of the accused. 9 W, B, 54. 

OFFICERS {eominittirig) 

COLLECTOR {commitment by) 

30. A collector, trying a suit under Act X of 1859, has authority to commit 
to tlie Sessions Judge 1 IF. B. 47. 

* See S. 80 Act VIII of 187L t See S. 19G In part. X See S. 530 X. Cr. P. 0. 
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CoMMissioxEK, ASSIST Ji}HT^{co7n7>iitmeiU hj) 

31. Where An old woman of 70 so Rent "a lad of 18 as to cause his death, and 
the Assistant Coinnussioiier was of opinion that the beating was in the shape of 
(diastisenient such as a mother would inflict on a disobedient child, and convicted 
tlie accused under S. 304 A P. C. Held that the Assistant Commissioner had no 
inrisdiction in the case, and that he should have committed the accused for trial 
before the Sessions Court on a charge under S. 304. 18 IP. K iiS. 

WAGisTHATE {commliriieM hy) 

32. It is not illegal for a Magistrate to commit 'an accused" to the Sessions 
witliout examining him or his wiincsses. 2 11^ li. 30. 

33. The discharge of a person accused of an ofTence triable by the Court 
of Sessions is no bar to his being again brought, with a \iew to comniitinent, before a 
Iflagistrate who may proceed in such a case witliout an order from the Judge. 8. 435 '' 
O. ('r. P. C. applies where Magistrate has noCthought fit to commit. 8 IP. li. Gl. 

lUAGlsTRATE (rffutal of — to invest iy at f) 

34. A Suhordinate Judge finding that a person had made a false verification 
of a plaint, sent his case for investigation to a Magistrate of the District, who re- 
fused to investigate it on the ground that the alleged otTonce was one triable cxclu- 
feively hy tlic (^nirt of Session, to which tlie Subordinate Judge himself should 
under S. 173 tO. (h*. P. C. have committed it : Htdd that the Magistrate of the 
Distiict was hound to jiroceed wdth the investigatiun of the case, according to 8. IG 
Act XXIII of 18G1.' 7 n. II. A. J. 29. 

suaisTUATE, ASSISTANT ( c.onimitmcut hy ) 

.35. The accu.sod was charged with two others wd(h criminal breach of trust. 
Kvidence waas taken in support of the charge (>f einbozzhmient ; but considering that 
there was noe.videuce to convict him nnder8.108 P.jU.Jlie Assistant Magistrate charged 
him \inder S. 208. Five days afterwards ,he was charged with forgery and called 
upon to ])lead to that charge, but no sejiarate grounds of committal were drawn up. 
The High Court agreed with the Sessions Judge that the coinmitruent iu its j^resent 
state was incomplete and should be quashed. 17 TP. R. 4 1. 

MAQisTUATE, FIRST CLASS ( commitment hy ) 

3G. A Court of Session connot treat as a nullity tlie commitment of a F. P. 
Magistrate, on the ground that he investigated the case, and committed the prisoner, 
without a formal conijilaiiit being made to him, but should proceed with the trial 
in the usual course. 4 Jj. B. 35. 

MAGISTRATE, SUBORDINATE ( Commitment hy ) 

37. A commitment by a Subordinate Magistrate to the Sessions Court with 
respect to ofTeuces not exclusively triable by the Sessions Court is good. 6 M. R. 
App. 17. 

SESSIONS JUDGE ( commitment hy ) 

38. The power of commitment conferred in a Court of Session does not ex- 
tend to a case which is triable by a Magistrate. S, 435 O. Cr. P. C. refers only to 
cases not triable by a Magistrate. 12 IP. R. 4G ; 3 B. L. R. A. J. 65. 


* See S.S. 296 & 298 Cr. P. C. + See S. S. 473 474 N. Cr.P.C. 
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39. Til© Court of SosRion can only order the commitment of an accuBcd per- 
son ill cases exclusively triable by it. 5 iV. IF. P, P. 168. 

40. The power of commitmeiU coiif(Tre<l on a Conrt of Sessions by S. 172 

Cr. P. C. is coiiliued to otTonces commitLcd before itself. 12 IF. 11. 31 ; 3 B. L. 11, 

A. J, 3G. 

41. The power of commitment "ivcu to a Court of Session by S. 435 t O.Cr.P. 
C. must be exorcised judicially upon the evidence before the (’oiirt, and such 
Court oucjlit not to order a commitment unless the evidence appear to it sailicient 
for a conviction within the terms of S. 22G. JO. Or. P.C. 

Where such discretion has been exorcised, the Iliij^h Court cannot enquire into 
the evidence to see if it justifies the exercise of the discretion. 10 IF. li. 25. 

42. Where a IMaci^istrato used tlie words HC(|uittal and release when he in- 
tended only to discliar^^e a person accu.sed of an odoro'e n »fc triable by him, — Held 
that the Court of Sessions w'as comp(*t(mt, under 8. 1.35 O. (h-. P. C. to order a 
commitment of such accused per.son. 8 IF. ll. 11. 

43. WluTO a Judge, nndor S. 4.35 (). Cr. P. C. had directed tlio Magi.strato to 
commit certain accused j>er.sous, as also to take their detmice. Held iliat as the 
Majfistrate could nut rc([uii’o the accused to produce evidence nor to make a defi'nc(‘, 
the Judge should not have included such instructions in his order of commitment, 
but that the order was not therefoie invalid. 1 iF. P. li. 50. 

44. The prisoner was committed to the Court of Session for trial on the 2lHt 
day of December 1872, and tlio leeoid w.is sent to tlu' Deputy Commissioner of 
Jaloun. Und(‘r the new C’ode of Criminal Proc(Mhii(‘ which eime into force on the 
1st day of January 1873, the Diqiuty (’ommirtsioner was no longer a (\>iiit of Session 
but recidved powers under 8. 30 lo ti’v, .as a Magistiate, ebvss('S of cases which for- 
merly he would have tiied as a (\)Uit of St'ssion. 

33ie Deputy (Vmimissioner, disregarding the commitriieiit, took the case un 
afresh as a Magistrate of the District under 8. ,30. HeM, that this was clearly ille- 
gal, aii'i that the Magistrate wa*^ bound to Imv<* sent the commitiiuMit on to tin' proper 
Court, and had no power— a tri.il being in pi ogi ( .si — U) <‘nniinen(“e anew empiiry in 
the same matter against the jiiisoiier. 5 A'. IF. P. II. 219. 

SESfcioxs JUDGE {<.Usrr^t(<>7i of — to ordtr co7umifmnit) 

45. A Sessions .1 uOge Ins iliscretioii to order the commitment to tlio (^inrt 
of Sessions of any accusial person <lischared by the iMagistrate. 33ie noii-exerciso 
of such discretion caunot lie inteifered with by the High Couit. 2 WAl. 11. 

SMAUD CAUSE I’ouuT juDCfl (connmtmnit by) 

40. A Small Dinse Court Judge if it is liis intmition to proceed under S. 17.3J 

O. Cr. P. C. .should complete the investigation, ami <Mther commit or hold to bail 

the accused persons to hike their trial befoi-e the Court of Session. 1 IF. 11. 5. 

OFFICERS, COMMITTING ( duty of) 

47. The duty of a Comriiitting Olliccr is to ascertain whether by the eri- 

dcnce for the prosecution a jn'ivia facie case is made out against an accused. .3 N. IF. 

P. li. 27. 

48. A Alagiatrato m.sking an enquiry with a view to commit, is hound to record 
Bpccially the evidence on which the conimitnient is made. 2 IF. li. 05. 


See S. 412 N. Cr. P. C. + See S. 8.290 cO 298 IS". Cr. P. C. J See tS. 190 
C.in part. § Sec S.S. 173 3; 171 N. Cr.P. C. 
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OFFICERS, COMMITTING ( duty of) 

49. Where the High Court had jurisdiction to try a prisoner for the offence 
committed, if a charge had been made against him by a person authorized to make 
that charge, and the prisoner pleaded “ not guilty ”, — Held, proof need not be given 
that the oflBcer had authority to send up the charge. Objections to the jurisdiction 
should be made before pleading to the general issue. 1 i?. L. B. 0. J. 15. 

PARDON {tmder of) 

50. The provisioi^s of S. 209 -^0. Or. P. C., apply to cases triable by the Ma- 
gistracy conctirreutly with tlie Sessions Court. 3 M. 11. App» 2. 

51. Tho ])OWer given to a Magistrate by S. 209 0. Or. P. C. cannot properly 
be exercised exoe})t with a view to the committal of a case for trial before a Court 
of Session. 3 J/. 11. App. 4. 

52. On a reference by a Session Judge, whore certain persons were found 
guilty of gaming, by a R P. Magistrate, solely on the evidence of a person suppos- 
ed to have l)epu concerned in the offence, whom the Magistrate had pardoned : — 
Held that a Magistrate lias no power to tender a pardon in a case which ho tries 
himself ; but only in the case of an offence triable by the Court of Session. 3 
B. B. 59. 

53. A Magistrate in competent to tender a pardon to any person. The fact 
of such party being directly or indirectly concerned in the offeuco does not preclude 
him from being admitted as a witness for the Crown under S. 209 0. Or. P. C. 6 
W. li. 94. 

54. A Sessions Judge is not competent, before a trial, to instruct a Alagistrate 
to tender a pardon under S. 210 tO. Cr. P. C. 7 W. B. 111. 

55. Held, that a Sessions Judge acted irregularly in at once trying and con- 
victing a person who had been granted a conditional pardon by the Magistrate, and 
who had been sent up to the Sessions Court as a witness for tlie crown. The S 'S- 
sions Judge was direct/ed to order the Magistrate to commit the accused to the 
Sessions for a fresh trial after hearing his defence and examining his witnesses. 
19 Hh B. 43. 

50. A conditional pardon was tendered to and accepted by the accused. lie 
then, on solemn aflirmation, made a .statement before the Committing Magistrate in 
which be criminated himself and two other ])ersons. Three days afterwards he vo- 
luntarily came forward and made, on solemn affirmation, another statement, in 
which he retracted and contradicted what he had said in his former statement. 
Tlie conditional pardon was thereupon cancelled, and tho accused was pub upon his 
trial : Held that the first statement was admissible as evidence against the accus- 
ed under S. 32+ of Act II of 1855. 8 B. B. A- X 103. 

57. Where a person to whom a tender of conditional pardon has been extend- 
ed is considered by the Sessions Judge not to have conformed to the conditions under 
which pardon was tendered, the Sessions Judge in exercising the power given him 
by S. 211 § 0. Cr. P. C. ought nob to try him along with the prisoners in whose case 
he has already given testimony. 14 W. B. 10. 

PERSON, ACCUSED icommitiing to jail) 

58. Before committing an accused person to Jail, otherwise than for mere 

temporary custody, the Magistrate must he satisfied on evidence tliat some case is 
made out against the prisoner, or that tliere are reasonable grounds for believing that 
he has been guilty of the offbnee imputed to him. 13 W. R. 1. _ 

See S. 347 N. Cr. P. f See S. 348 N. Cr. P. C. + See S 132 Act 1 of 1872. § See 
S. 349 N. Cr.r. C\ 
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WARRANT ( of commitment ) 

59 . The warrant wliich a Magistrate is empowered to issue under S. G8 O. 
Cr. P. C. is not a warrant of committal and does not justify detention of tlie party 
arrested for any longer period thaii is necessary for his production before the Magis> 
Irate, and as soon as the party has been brought before the ^Magistrate, the warrant 
is exhausfed. A fresh warrant under S. 222 for S. 224 JO. Cr.P. C. must be issued 
if the accused is to be committed or to be detained farther. 13 W. H. I. 


V. JURISDICTION. 

BAILIFF ( power of) 

1 A Civil Court’s bailiff in executing a process against the movable property 
of a judgment-debtor, has no aulhuiity to use force and break open a door or gate 

7 W. n. 12 . 

CHIEF EXECUTIVE OFFICERS OF DISTRICT {jiowersof) 

2. Held, with reference to the provisions of S.S. 445 A§ and44r)B$ of Act VIII 
of 1869 that the Chief Executive Ollicer of a Non-RegiilaUon Province is bound to 
proceed under the provisions of Act XXV $of 1861,in the trial of olfences punishable 
by a Couit of Sessions, and that ho must try the ])risoners with a Jury or Assessors, 
even if one of the counts of the charge against the })risoners be in resjiect of an of- 
fence nob triable by a Court of Sessions. 18 IF. II. 59. 

CIVIL COURT ( powers of ) 

3. A former decision in a civil suit in wbich the issue was the genuineness or 
otherwise of a kubooleut and the Court held that it w’as not genuine, but added 
I lls an obiter dictum) tliatthe potiah produced by the other side was authentic, does 
not bar the jurisdiction of a Civil Court in sanctioning a commitment for forgery in 
respect of the jiottah. 5 IF. Jt 50. 

4. A Civil Court has no jurisdiction to make a declaratory order as to the pa- 
ternity of an illegitimate child. 20 IF, li 58. 

COLLECTOR ( 2^otvn’s of ) 

5. A Collector who entertains a charge under S. 1G8 HO. Cr.P. C. of an offenee 
against any Court or Public Servant, should not try the case himself as Magistrate, 
nor, luiless under very exceptional cases, give evidence as a witness before himself 
as Magistrate. 9 lb, Ji. 13. 

COMMISSIONER, DEPUTY {powers of) 

G. A Deputy Commissioner, in a Non-Regulation Province comes, under S. 14"if 
O.Cr. P. (I, under the designation of Magistrate of the District, and is competent to 
decide upon an appeal preferred* under S. 412 (?D.Cr.P. C. from an order of a Suh- 
ordinate Magistrate who has exercised jurisdiction in a case in which he had no 
jurisdiction. IG IF.R. 1. 

7. The High Court refused to interfere on a reference made to it by a Deputy 


^See S. 142 N.Cr. P. C. + See S. 303 N. Gr. P. C. J vSee S. 194 N. Cr. P. C. $ See 
S, 3G N. Cr. P. C. $ Repealed by Act X of 1872. H See S. 467 N. Cr. P. C. ^ Re- 
pealed by Act X of 1872, Qi' Soo S, 26G N. Cr. P C. 
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Comraissloncr in a case wliich was sent up for heavier punlsliment to the Deputy 
('ommifisioner under 8. 46 N. Cr. P. C, by a Magistrate of tlie second class ; as the 
(^onrt was of opinion tliat the Deputy Commissioner, instead of refering the case, 
ought under that section to have tried the prisoners Inmself, and convicted them of 
any offence which ho thought was made out against them by the evidence. 20 
W'Ti 15. 

CRIMINAL COURT {powers of) 
miTisii subjp:ct. 

8. A person who is admittedly a subject of the Rritish Government is liable 
to bo tried by the Courts of this country for acts done by him whether wholly witii- 
in or wholly without, or partly within and partly without, the British Territories 
ill India, provided they amount together to an offence under the Penal Code, 2 
ir. B. GO. 

CONVICTION. 

9. A Lower Court has no power to quash its own conviction though illegal. 
G W, B. 70. 

INDEPENDENT STATE SUBJECT. 

10. The subject of an Independent State, though not amenable to the Britisli 
(.\nirts on a charge of culpable homicide committed out of British Territories^ may 
be so amenable on a charge of kidnapping from those territories. 1 IF. Ji.39. 

OP’P’ENCE {committed on the High Seas) 

11. An offence committed on the high seas but within three miles from tlie 
coast of British India, as being committed within the territorial limits of British In- 
dia, is punishable under tho jirovisions of the Indian Penal Code, 

The ordinary Criminal Courts of the country have jurisdiction over such offences 
by virtue of tlio Sbit. 12 and 13., Viet. c. 96 S. 8. 2 and 3, extended to India by 
8tat. 23 cC* 24 Vlct^ c. 88. 

Semble. The Governor General of India in Council has no power to legislate 
for offences committed on tho high seas outside tho territorial limits of British India, 
though he has power to legislate in respect of offences committed on the high seas 
within three mihis of its coasts. 

AVhero certain of the inhabitants of the village of ]\Ianori, in the Tlmna District, 
sallied out in boats and pnlled up and removed a iminber of fishing-stakes lawfully 
iixed in the sea within three miles from the .slun’e by tho villagers of a neighbouring 
village : It was held (I) that a Magistrate F. P, in the Thana District had jurisdic- 
tion over the offenders ; (2) that the Indian Penal Code was tlie substantive law ap- 
plicable to the case ; and (3) that tho offence amounted to mischief within tho mean- 
ing of 8. 8. 425 and 427 of that Code. 8 B. B.A, J. G3. 

SliNTEJSCE. 

12. The Lower Criminal Courts cannot punish, as abetters, persons wdio gav^^ 
evidence in support of false charges or rather chai-ges found by such Courts to be 
false. 18 W. 11 28. 

HIGH COURT (poioers of) 

13. The High Court being a Court of superior jurisdiction, tlie want of juvisdic- 
tlou is not to be presumed; but the contrary, 1 B. L. B. J, 15. 

APPELLATE SIDE. 

EVIDENCE. 

R* r\(j Court has no power to interfere on sl question of evidence, 1 
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PROCEEDINGS OF SESSIONS JUDGE. 

15. The High Court has no jurisdiction to quash the proceedings of a Sessions 
Judge and to declare that the Sessions Judge acted illegally in making any observa- 
tions upon the merits of a case in which, while admitting that he had no power to 
interfere, he should not have passed any opinion upon the evidence. 5 W. li. 2. 

REFERENCE. 

IG, In a referred case, and not an appeal, if the High Court deems a convic- 
tion wrong, the only course open to it, is to annul the conviction and order a new 
trial for the proper offence. 5 W, R. 41. 

17. After a sentence has once been passed by a competent authority, the High 
Court has no more power to interfere with it than a private inclividual. except upon 
a])poal, or on reference, or by way of revision as provided by the Code of Criminal 
Piocedure. 7 W. B, 1. 


REVISION. 

18. The High Court as a Court of Revision can interfere with a judgment of 
acquittal or conviction, and can also enhance punishment. 5 ^V. R, F, B. R. 45. 

19. The High Court as a Court of Revision has jurisdiction to set aside a find- 
ing of acquittal by a Sessions Court by virtue of S. 405 0. Cr. P. C. 4 3f. 
h. App, 70 . 

20. Held, that that High Court as a Court of Revision, under S. 404* 0. Cr. 
r. C. has no jurisdiction over European Rritish Subjects in criminal cases. G 
If. R. G4. 

2 1. When a Judge acquits a prisoner of murder, the High Court cannot, either 
as a Court of Appeal or as a Court of Revision, fiud that, according to the evidence, 
the prisoner caused death with the knowlclgo mentioned in cl. 4 S. 300 P, C. nor 
can the High Court, however wrong it ma\ think the Judge to have been in acquit- 
ting of miudcr, or however inadequate it lo \y think the sentence to be, correct the 
error or enhance the sentence. 5 W. R. F. B. 7i'. 2. 

22. The High Court can only interfere under S. 434t O.Cr.P. C, when there is 
some illegality in the proceedings of a Lower Court. 12 W . R. 4G. 

23. Where a Sessions J udge after a careful and deliberate weighing of the 
eridence on the record comes to a conclusion unfavourable to tlie accused, the High 
Court is not justified in interfering under S, 297 oSF. Cr. P. C. however much it 
might hold a contrary opinion as to the value of the evidence. 20 W. R. Gl. 

24. The failure of tlie Judge to convict the prisoner on the graver charge is 
not an error of law with which the High Court can interfere under its revising powers. 
5 IV. R. 32. 

25. Where there is a failure of justice, or where the prisoner has been pre- 
judiced by the defecting summing up of the Judge, the High Court can interfere 
either by discharging the prisoner if the evidence on the reuord is not sufficient to 
convict him, supposing the trial .to have taken place with the aid of Assessors, or to 
direct a fresh trial. 18 WJi\ 6G. 

2G. There is nothing in S. 404 O. Cr. P. (>. which obliges the High Court to 
interfeie ; and in cases in which it is clear that substantial justice lias been dond, 
the Court is not bound and ought not to interfere even if, on some small point of 
law, the Judge below has made a mistake. 18 W. R, 23. 


See 297 N. Cr. P.C. t See S. S. 295 <55 290 N. Cr. V, C, 
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27. Tlie Couit as a Court of Revision cannot say tliat a Sessions Judge 
is wron*f^ in point of law, because bo does nob, in the exercise of his discretion under 
s' 367 Cr. P. C. postpone a case for the ovidenco of a witness. 12 W. 11. 44. 

28. The High Court has j nrisdiction having regard to S. S. 297 and 04 N. Cr. 
p C. to take cognizance of and revise tlie, proceedings of a Magistrate while they 
are in an interlocutory state of pending investigation, and may suspend such pro- 
ceedino.s without having the record before it, it may also in such a case order bail to 
be taken from the person accused. 20. IP. li. 23. 

29. Under S. 4051 0. Cr.P.C, the ITigb Co\irt cannot mitigate or remit a sen- 
tence passed by a Magistrate and confirmed in appeal by the iSessions Judge, wlieii 
there is no error of law in the conviction. In this case the sentence appeared to the 
Court to be excessive, but the Court could not interfere. 4 IF. li. 15. 

30. The High Court (like the Sessions Judge) cannot nullify the verdict of a 
jury by interfering to lesson the punishment. S. 405 refers to oases where the offence 
"is ]u*uved hut where the punishment inflicted is held to be too severe, and not to cases 
where the conviction itself is considered improper. G W. 11. G. 

31. Where a Subordinate Magistrate of the 1st class acting without jurisdic- 
tion held a tidal and acquitted the accused person under S. 2.35J: of the 0. Cr. P.C. 
lield that the High Court alone could set aside the finding under S. 404 and that 
the Magistrate of the District had no power to do so under S 435§ of the Code as 
amended by Act VllI of 1869, 4 M. li. App. Gl. 

32. The extraordinary power given by S. 404 0, Cr. P. C. w^aa declined to bo 
exercised t(Mjuash proceedings, held under a howtfide exercise of discretion in a 
case where a tine was inipused for keeping a piggery in a litlhy state. 17 W.li 5S. 

33. Where the High Cnurt of opinion ( in a case in wliich n(> apjioal lay 
to it) that the facts found by the Court that tried tlu3 prisoners and the Court of 
A]r[»eal from such Court did not constitute the olFence of cheating of which the pri- 
soiicis had lieeii convicted, the High Court, in tlie exercise of iU extraordinary juris- 
dictum, reversed the conviction and sentence. 9 7>. 7»*. 4 IK, 

31. The High Court declined to interfere in four cases of dismi.ssal by tlie 
Magistrate and Deputy Magistrate referred by the Judge— the Jlrst^ becau.'^e the 
Judge considered that mere persistence in demand of rent did not amount fo tres- 
]iass justifying the right of private defence as hold by the Magistrate — the .second, 
becauv:! the Judge considered that the Magistrate’s reasons, viz, (1) want of explana- 
lion (jf the cause of complainant’s on the spot where the alleged assault was 

committed, (2) want of explanation of Jc/ay in making com])Iaint, and (3) want of 
matmial evidence in the shape of braises^ were not sufficient in Jaw to justify a sum- 
w ary dismissal — the third, becau.se the Judge considered that the mere assertion of a 
claim to land by the accused did not justify the dismissal of the criminal cliarge as 
U) theft of its produce, and that the Dcjiuty Magistrate sliould bo directed to 
liold a proper enquiry and dispose of the case after recording evidence ; — and the 
fourth, because the Judge considered that delay in making complaint was not of itself 
a legal ground for dismissal, particularly where an explanation of the delay is tender- 
ed 16 ir. E. G5. 

35. Prisoner was convicted by one Court of (Criminal iutimidation on a charge 
by A, the conviction being confirmed on appeal by the Judicial Commissioner.- but 
was acquitted by another Court of assault and robbery alleged to liave been commit- 
ted on the same day, on a charge by B. The latter Court pointed out to the Judicial 
Commissioner that the facts proved in B’s case, raised a strong presumption that xVa 
aase was a false one, the result of a conspiracy against the prisoner ; and 

> See S. 192 N. Or. P. 0. t See S.S. 294 & 297 N. Or. P. C. | See S. 220 N.Cr, ?• 
C, § See S.S. 29G dt 298 N, Cr.P.C, 
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tlio Judicial •Commissioner proposed to set aside the conviction of the prisoner in A’s 
case, not on the evidence in that case, but on extraneous evidence derived from B’s 
Held that the High Court had no jurisdiction in the matter; but that the 
Judicial Commissioner could apply to the Government for a pardon on the ground 
stated by him. G W. E. 42. 


SENTENCE. 

CONTEMPT ( punishing for ) 

3G. The High Court, as a Court of Eecord, has the power of summarily pun- 
ishing for contempt. 8 IK. E. 32. 

ENHANCEMENT ( of Sentence ) 

37. The High Court cannot enhance a legal sentence. I TF. B. 19. 

38. TJie High Comt has no power to enhance a hentcrico (though it may con- 
sider li mncli too Iciiieut) on persons convicted under S.S. 143 and 148 of the Penal 
Code. I IF. E. 13. 

MITIGATION {of sentence) 

30. The High Court has power to mitigate, on tho ground of its being exces- 
sive, a sentcaice passed by a Magistrate and confirmed in appeal by the Sessions 
Judge, ora sentoiKu^ liassed in appeal by tho Sessions Judge altering a sentence 
})assod by a MagisUato. G IF. E. F. B. E. 7; 4 M. E. App. 3G. 

^ TRANSFER {of caScs) 

40. The High Court will not, except on very strong and very clear grounds, 
tiansfer a case fiuiii one Magisti ale’s Court to that ot another Magistrate. G 
E J. J. 09. 

11. The High Couii does not exeicise its powers of transfer in a case of for- 
gery or perjury soh'ly on tho gioimd that the Judge who is to try the case has 
foniKnl an opinion that the document has been forg(Kl or the perjury committed. 

But when the traiLsfer can be made williout risk of any imjiroper intorforenco 
with the couiso of justice mid without much inconvenience to the parties and wit- 
nesses tho tiansfer would be proper not only as a fair concession to the accused 
person, but as a means of relieving tho Judge from a position which ho would him- 
self desin* to avoid, h M. E, 212. 

42. Tho Higli Court has power, under S. 29 of its Letters Patent, to transfer 
•a tiimiiial case fiom a Court in the Mofussil for trial beioie itself. 

The mere possibility or probability tliat difficult questions whether of law or of 
fact will aiise is no reason for transfeiring a case under 8. 29, there being asuflicieiit 
remedy provided in the right of apjieal to the High Court, 

It is under S. 35 of the 0. Cr. P. C. and under that section alone, that tho 
High Court ouglib to order tlie transfer of ciiminal cases from one Court to au- 
other, — except in very special cases. 15 IF. E. G9. 

ORIGINAL SIDE. 

EUROPEAN BRinsiI SUBJECT. 

43. A European British Subject is liable to be tried in tho High Court of Bom- 
bay for an olibnee against the Indian JVnal Codo committed in the territoiics of a 
Native Prince in alliance with Coverument upon charges framed imder tho Penal 
Code. 8 Ji. 0. J, 02. 


Seo S. G4 N. Cr. P. C. 
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44. The defendant, a European British Subject, was charged :wit]i having 
committed three offences at Banglore punishable under the Penal Code : — Held, 
that the High Court has the same criminal jurisdiction which the late Supreme 
Court had, anxl that, Banglore being within the territories of the Maharajah of 
Mysore, a Native Prince in alliance with the Government of Madras, tlie defendant 
was subject to the jurisdiction of the High Court in respect of criminal offences com- 
mitted in the territory of Mysore. 2 M. R. 444. 

JUDGE OP THE HIGH COURT. 

45. A Judge of the High Court making an order in tlio original criminal 
jurisdiction of that Court is not a Court subject to the control of the (^ourt under 
S. 15 of the 24 and 25 Vic., c. 104. 15 W. R. GO. 

OFFENCES ( U2:>on the high seas ) 

4G. The substantive law applicable to a British-born Subject tried in the High 
Court of judicature at Bombay for destroying a British sliip on tiic hi;di seas, at a 
distance of mt>re than three miles from the sliorcs of Britisli India, is the English 
Law, and not the Penal Code, notwithstanding the provisions of stat. 30 & 31 vict. 
c. 124, S. 11. 

The same substantive law is applicable to prisoners who conspire together iu 
Bombay to destroy such ship on the high seas, and such ship is so destroyed in con- 
sequence. 

The procedure applicable in such cases is the ordinary criminal procedure oi 
the High Court. 

There is not any Act of the Indian Legislature now in force which provides for 
the offence of destroying a ship, when committed at a greater distance than three 
miles from the coast, or for the abetment in British India of such an offence so com- 
mitted. 7 B. R. 0. J, 89. 

47. In prosecuting a British Subject for an offence committed on board a Bri- 
tish ship upon the High Seas, Held, 1 — (PAear, J. dubitante) that he must bo charged 
with an offence under English Law ; 2 — That the punishment must be according^to- 
English Law ; 3 — That the trial must be according to the procedure of the Local Court. 

^ Therefore whore a British Subject was charged before the High Court with 
having committed an offence under 7 William IV, and 1 Vict. c. 85. S. 2, on board 
a British ship, upon the High Seas, within the Admiralty jurisdiction of the Court, 
and found guilty of an offence under 14 and 15 Vict. Chapter 19, S. 5 ; Held, that 
the conviction was good, and that the prisoner would be rightly punished with ri- 
gorous imprisonment;' which is defined by S. 53 P. C. to be “imprisonment with 
hard labour,” and that the trial had been rightly proceeded with under Act XIII 
of 1865. 

It ought to appear upon the face of a charge that it had been delivered to the 
clerk of the Crown by a J ustice of the Peace or a Magistrate but its not so appear- 
ing is a formal defect only, to which objection 013,11 only be taken under S. 41 of 
Act XVIIT of 1862 before the jury has been sworn, and it is not ground for arrest 
of judgment. 1 B. L. P. 0. */. 1. 

TRANSFER OF CASES {for trial) 

48. The construction of S. 29 of the Letters Patent is, that the’High Court 
has power, if in its discretion it thinks right to exercise it, to transfer the investi- 
gation or trial of any criminal offence committed in Calcutta to a Mofussy Court, 
which is otherwise competent to try it, or to direct the trial by the High Court of 
an offence committed in the Mofussil “ competent to investigate it ” does not in- 
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elude competency as regards local jui^isdiction ; but only competency witk regard to 
the offender, the nature of the offence, and the punishment. 1 B. L, E. 0. J. 15. 

* TRIAL. 

49. Act XVIII of 1862 S. 17 does not apply to a trial before a Sessions 
Judge, but only to trials on the original side of the High Court. 20 TF. J2. 51. 

50. The prisoner was convicted at a Criminal Sessions of the High Court for 
supplying liquor without a license, an act made punishable by Madras Act 1 of 1866: 
Held ( Holloway ,J. dissented ) that the High Court had no jurisdiction inasmuch as 
the Act which creates the offence declares it to be punishable by a Magistrate. 

Quere. Whether the Local Legislature has power to enact that a European 
British Subject shall be punishable by a Magistrate on summary conviction for an 
offence newly created by the Local Legislature. 5 M. E. 277. 

JUDGE OF THE SESSIONS COURT o/) 

AliPEAL. 

5L The Sossiona Court has jurisdiction to hear appeals from the sentences of 
a Justice of the Peace acting under the Merchant Seamen’s Act 1 of 1859. 2 M. E, 
473. 

52. Although the effect of S. 21* O. Cr. P.C. is to give exclusive original juris- 
diction to the Magistrate of the District in the trial of cases under S. 7 Reg. XXI of 
1827 for abetting the smuggling of ojnum, that, ( S. 21 ) does not exclude the appel- 
late jurisdiction vested in the Court of Session by S. 409 + of the Code. 9 B. E, 1G6. 

BRITISH-BORN-BUBJEOT. 

53. Whether or not an accused is an European British Subject is a matter of 
fact to be deter ruined judicially by the Court of S(3Sirion on the evidence, in the 
event of the prisoner raising that question. 10 W. E, 6. 

54. The prisoner pleaded that he w^as a British born Subject and therefore not 
amenable to the jurisdiction of the Session Judge of Tellicherry, by w’hom the pri- 
soner had been convicted of criminal misappropriation. 

The evidence showed that the prisoner was the legitimate great grandson of 
♦John Turnbull, said to have been a Serjeant in the service of the King or of the East 
India Company, but was insullicient to establish a lawful marriage between him and 
a Native Christian woman by whom he had a son, and the evidence as to his nationa- 
lity was also incomplete. 

Hold, that the plea to the jurisdiction was not made out. 6 3/. E. 7. 

COMMITMENT. 

55. Where tlie Session Judge is of opinion that a Subordinate Magistrate has 
convicted the defendant of an offence which the Subordinate Magistrate has no pow- 
er to try, the Session Judge may, under S. 435 J O. Cr. P. C. annul the conviction 
and direct the committal of the accused for trial. 5 J/. H.A2>p- 32. 

56. In a Case in -which the accused was cl)arg<-‘d imder S. 200 P. C. of the 
offence of using as true a false tieclaration which by law is receivable as evidence, 
the Magistrate, after taking evidence, discharged the accused, as he was of opinion 
that the charge was not made out, and that the evidenco did not justify his fram- 
ing any other charge against the accused. 

The Sessions Judge, acting under S. 296 § (). Cr. P.C. then directed the 
Magistrate to commit the accused for trial for forgery : 


* See S. 6, 7 & 8 N. Cr. P. C + See 8 S. 267 Jc 2G9 N. Cr. P. C. ^ See S. S. 296 
& 298 K. Cr. P. C. § See S. 505 N. Cr. P. C. 
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Held, that the Sessions J iidge’s order was >3ad, (1) because it was too vaf^ne and 
indefinite as it did not specify the document wliich was forged and the ])articular in 
re^'-ard to whicli it was forged ; and (2) because it directid the committal of the ac- 
cused of an offence with which he had not been in any form accused before tlio 
Magistrate, — S. 29G empowering the Sessions Judge to direct a commitmonL 
only for sonic offence with whicli the accused was suhstantially clinrged in the 
complaint, or which was specified in the warrant, or wliich was framed ss a formal 
charge by the Magistrate at the preliminary hearing. 19 W. li. 30. 

ORDER. 

57. The order of a Session Judge to quash proceedings held before a Magis- 
trate r. P. annulled as having been made without jurisdiction. 5 JJ. IL 15. 

SENTENCE. 

COMMENCEMENT (of SOlicucr) 

58. A Sessions Judge has nopovver to declare that a sentence shall run from a 
period prior to the conviction. 4 N. W. P. tl. 8. 

COMMUTATION (of Sentence) 

59. A Sessions Judge cannot, on appeal from a Magistrate’s decision, inflict a 
term of imprisonment in commutation of a fine longer than that wliich the lilagis- 
trate himself could have inflicted. \ B. 11. ^ 39. 

CONFIRMATION {of SentfUCc) 

CO. Held that a Sessions Judge has no power to (jiiash a sentence passed iiy an 
Assistant Ses.sions Judge and by liim submitted for confirmation, and direct now 
sentences to bo passed, even supposing the sentence of the Assistant Session Judge 
to bo illegal. 5 B. E. 3. 

Cl. Held that an order of a Session Judge by which ho altered a conviction 
by the Assistant Session Judge of dacoity” to one of “ robbery” was ill(‘gal, not 
being an amendment of a sentence or order within the moaning of S. 22’^ O.Or.P. 0. 

Held further that if the accused were, in the o])inion of the Sf'ssions Judge, im- 
properly convicted of “ dacoity,” he ought to have declined to confirm the sentence, 
and to liave left them to bo charged with and tried for “ robbery.” 5 B. It, 22. 

DEATH. 

G2. In a case of affray attended with murder, in which the offence was com- 
mitted before the Penal Code came into force, a Sessions Judge has liimself power 
under S. 4 Act XVI [ t of 18(>2 to pass sentence of death, instead of referring the 
matter for confirmation to the High Court. 11 W. B, 70. 

MITIOATION {of sentence) 

G3. Held that a Sessions Judge has no power to mitigate a sentence passed 
upon a prisoner who has not appealed to him. 5 B. B. 24. 

REVERSAL {of scutendt) 

G4. A Sessions Judge in appeal can quash an illegal conviction by an Assist- 
antj Magistrate in a case. 8 IV. B. 30. 

05, A S('ssions Judge is quite competent on aj)pcal to reverse a conviction by 
a Deputy Magistrate, if he thinks that the evidence is insuflicieiit to estahlisli a 
criminal offence against the prisoner. 5 W. B. 50. 


See S. S. 0,7,8,18 ^ 20 X. Cr. P. U. tKepealed by Act X of 1 872. 
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GG. It is only wlien a Court Subordinate to a Court of Session convicts a 
person of an offence not triable by Rucb Court, that the Court of Session can annul 
the conviction and sentence. If tlie prisoner is guilty of an offence beyond the juris- 
diction of the Suboidinnte Court, the Court of Session should refer the case to tho 
High Court. 4 IF. II. 11. 

67. A Deputy Magistrate restored to an accused, money found in his house 
along with stolen propcity, tho prosecutor having failed to prove that the money 
was his. The Sessions Judge on appeal reversed that order, and directed the money 
to be made over to the jiroseciitor. Held, that tho order of the Sessions Judge was 
made without jurisdiction. Held, farther, that the order of the Deputy Magistrate was 
one which could not bo intorforod with by the High Court as a Court of Revision, 
y W. II 57. 


REVISION {of sentence) 


68. A sentence duly passed and recorded cannot be revised by the Judge. 

M. li. Ap2^' ly* 


SUSPENSION ( of smtmee ) 


4 


G9. A Sessions Judge has no authority to suspend bis own sentence. 4 M. Jl. 

Ajip. 2 . 

70. A Sessions Judge has no power to suspend a sentence in a case in the ab- 
sence of appeal. 5 M. li. 1. 


TRIAL. 

ABDUCTION. 

71. Case of abduction of a child for tho purpose of stealing its ornaments, 
wliich, instead of being committed to the Court of Sessions for trial, was improperly 
disposed of by the Magistiatc as a case of theft. G W . ]{. 2. 

BREACH OF TRUST ( criminal) 

72. Where a tiiidal of a small vessel bad been convicted of criminal breach of 
trust \vbich ajijioared to have been committed in the Portuguese jmsession of Goa, 
but no order was recoi’ded by the Session Judge of Manglore who tried the case un- 
der S. 9 Act 1 of 1849 : — Held that there ouglit to bo a new tiial. 5 il/. ll.App. 13. 

DACOITY {attended with murder) 

73. Case of a prisoner who after having committed Dacoity attended with 
murder, absconded to Phoolan. Gn the annexation of the Bliootaii Dooars by the 
British Government, he was arrested, aud after couvictiou, was sentenced to trans- 
portation for life. 2 W. 11. 49. 


NATIVE SUBJECTS. 

74. Tho Session Court of Bellary has no jurisdiction, under the Penal Code, 
to try iiTative Subjects of the Jaghirdar,, or Rajah, of Sundoor lor ofTences committed 
tn the Plateau of Ilamandroog upon native inhabitants of the village of 
Ramandroog. 

Ramandroog is*a portion of^th© territory of Sundoor, and the Rajah is in tho 
position of a Native Chief or Ruler. 

A Treaty entered into by the late Rajah of Sundoor with the Goveruineiit of, 
Madras contiined the following stipulation : — 

it being probable that, as European Officers take up their residence on the 

0 



114 


CniMINAL PROCEDUUK. 


said Hill many semnla* tradesmen, private persons and others will reside there 
I have relinquished to" the company’s Government tlie Police and Magisterial 
functions of maiutaming peace and trying and punishing offences conmiitted by 
such people, such as violence, petty crimes, thefts, murder, ike. The Collector is to 
have jurisdiction in such matters.” 

Held : that this treaty did not give the Session Court of Bellary jurisdiction, 
hut it surrendered exclusive criminal jurisdiction over a limited class of persons, 
namely Europeans and their servants, and all other resident persons, not Native 
Subjects of the Rajah, and left the Government unfettered to provide in the way 
they deemed right for the trial and punishment of offences committed by such 
persons. 3 M. JR. 354. 

WAR, WAGING ( abetment of) 

75. The Sessions Court at Patna was held to havo jurisdiction to try tho 
offence of abetment of waging war against tlie Queen, though the waging of war did 
not take place in Patna, the rule of law as to abetment being that, where parties 
concert together and have a common object,* the act of one of the parties done in 
furtherance of the common object and in pursuance of tho concerted plan is tho 
act of the whole. 

The jurisdiction of the Sessions Court at Patna was not affected by tho erroneous 
statement in the charge of the abetment having taken place at Calcutta, wlien tho 
evidence was sufficient to show the abetment at Patna, such erroneous statement be- 
ing an error or defect in tho charge which is cured by S. 42G ^ 0. Cv. P. C. 

The issue of a warrant of commitment by tho Governor General in Council, 
under Reg. Ill of 1818, cannot be treated in the nature of a conviction of the 
person so placed under personal restraint, so as to give immunity to the person s<> 
committed and afterwards discharged from all Political offences committed before 
that period, on the ground that he has already been tried, convicted, and punished. 
17 W. R, 15. 

JUDGE OF SMALL CAUSE COURT ( 2 )owers of ) 

76. A Judge of a Small Cause Court may enquire into a charge that a decree 
was passed by his predecessor in the plaintiff’s favur without tho plaintiff’s knowledge 
and on a forged document. 4 W. H. 25. 

LEGISLATIVE COUNCIL {^poivers of) 

77. Although the old East India Company had power, under the Charters of 
Charles II., to make laws affecting British-horn Subjects, yet this power ceased in 
A. D. 1709, when its Charters were surrendered to Queen Anne. From that date 
down to the passing of the III. and IV. William 4, Chapter 123 (with the (>xcep- 
tion of a limited power of legislating as regarded the local limits of tho Presidency 
Town), no authority expressly granting power to the East India Company or tho 
Indian Government to legislate for British-born Subjects can be found. 

Semble that neither the East India Company nor any Indian Government 
(with the like exception) possessed such' power fr 9 m the year 1709 till the passing 
of the HI. and IV. Wm. 4 c. 123. 

With the exception of offences made punishable, by the 53rd Cfeo 3, c. 155, 
by Justices of the Peace, the Recorder’s Court had, by virtue of the 37th Geo. 
3, c. 142, S. 10, exclusive criminal jurisdiction over British-born Subjects through- 
out the Bombay Presidency ; and the same exclusive jurisdiction was continued 
to the late Supreme Court, and is now exercised by the High Court, with tho like 

^ Sees. 283 N. ciTp.Th ' ^ 
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exception, and some farther ^exceptions introdaoed by subsequent Acts of the 
Government of India. 

The Bombay District Police Act VII of 1867, passed by the Governor of Bom- 
bay in Council for making Laws and Regulations, is ultra, vires in so far as it con- 
fers criminal jurisdiction upon Magistrates in the Mofussil, being also Justices of the 
Peace, over British-bom Subjects, as it thereby affects the Acts of Parliament un- 
der which the High Court is constituted, and interferes with the criminal jurisdic- 
tion which that Court possesses over British-born Subjects in the Mofussil, which 
jurisdiction is exclusive except in so far as it is limited by stat. 53 Geo. 3, c. 155, 
S, 105, and certain subsequent Acts of the Government of India. 7 B. E, A, J. 6. 

MAGISTRATES. 

78. The words “ a Magistrate ” in S. 149* 0. Cr. P.C. mean “any Magistrate’* 
and not merely “the Magistrate having jurisdiction.” 7B» 22. A, J, 5G. 

79. A Magistrate as an Executive Ojfficer is not bound to attend to a Judge’s 
extra-judicial observation not warranted by law. 17 TF. 22. 59. 

80. The only acts or omissions over which a Magistrate has jurisdiction^ 
under Act I of 1858, are those specified in the Ist section. Cases under S. 6 of the 
Act are not cognizable by a Magistrate. 4 M. 22. App. 21. 

81. Madras Act III of 18G5 authorizes every Magistrate to take cognizance of 
ofiences against Act XIII of 1859. 4 M. E, App. G4. 

ASSISTANT MAGISTRATE {pOWCrS of) 

ENTERTAINMENT ( of COSCS ) 

82. An Assistant Magistrate of a District has no jurisdiction to entertain a case 
as of his own knowledge under S. 68 t O. Cr. P. 0. as ho does not fill the character 
of a Magistrate of a District, or Magistrate in charge of a Division of a District. 

Where a case did not come before au Assistant Magistrate on complaint, or 
in any other way than by transfer from the Magistrate of the District who himself 
initiated the proceedings under S. 68, the proceedings of the Assistant Magistrate 
were declared to have been without jurisdiction. 19 W. 22. 30. 

83. The offence of giving false evidence in a stage of a judicial proceeding is 
not cognizable by au Assistant Magistrate. 8 W, R. 30, 

SECURITY. 

84. A Deputy Collector having committed an agent for false verification of a 
plaint, the Assistant Magistrate acted without jurisdiction in having taken security 
from the agent for the appearance of his principals before having obtained the 
sanction of the Deputy Collector to proceed against the principals. 4 TF. 22. 7. 

TRIAL 

85. An objection was taken before the Sessions Judge in the hearing of an 
appeal that the Head Assistant Magistrate had no jurisdiction to try the case, he 
having a distinct local jurisdiction which did not include the town where the offence 
was oommitted. It appeared that the Head Assistant Magistrate had received gene- 
ral instructions from the Magistfate of the District, as a temporary arrangement, to 
take up criminal cases arising within the limits of the said town, which W6is not 
within his division. Held, upon these facts that the Head Assistant Magistrate 
had no jurisdiction. 6 Jf. 22. App. 43. 

CANTONMHKT MAOISTRATB {pOWSTS of) 

86. A European British Subjeot was convicted by the Cantonment Magistrate, 

* S8e7s7^ Act 1 of 1872. + See S. US K, Cr. P. C. 
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under S. 48 of the Police Act XXIV of 1859 : Held, that the Magistrate had no 
jurisdiction. 5 M. R. App. 25. 

DEPUTY MAGISTRATE ( pOWers of) 

ATTACHMENT {modc of—hy Civil Court) 

87. The legality or formality of the mode of attachment, allowed by a Civil 
Court, is not a matter for a Deputy Magistrate’s consideration. 8 W, R. 17. 

COMMITMENT. 

88. A Deputy Magistrate cannot commit a person for forgery under S. 170 * 
0. Or. P. C. when the Civil Court has sanctioned the prisoner’s committal under S. 
t 1G9 0. Cr. P. C. unless with the express sanction of that Court. 2 IF. R. 31. 

CONVICTION. 

89. Convictions under S. 2 Act IX of 18C3, and sentences of one month’s ri- 
gorous imprisonment, as well as an order for confiscation of cotton, set aside for want 
of evidence to show that the Deputy Magistrate who tried the case had jurisdiction 
in the matter over the persons convicted; and for want of evidence of fraud, 
3 B, R. 12. 

CONVICTION (previotis) 

00. The jurisdiction of a Deputy Magistrate competent to try the offence 
charged is not affected by the previous conviction of the prisoner. 5 W, R, 53. 

EUROPEAN BRITISH SUBJECT. 

91. A Deputy Magistrate ought to give an opportunity to a prisoner to plead 
that he is a European British Subject. 5 IF. R. 53. 

92. The mere statement of a prisoner that he is a European British Subject, 
made before the Deputy Magistrate after the trial had been completed, cannot be 
acted on. 5 W. E. 53. 

OBSTRUCTION ( Orders to prevent]) 

93. Where a Deputy Magistrate, without taking evidence, made an order un- 
der S. 62 of :j:0. Cr. P. C. changing a day on which a haut used to be held, and, 
subsequently, on taking evidence, found that his first order was wrong and passed 
without jurisdiction, he was held to have acted properly in recalling his first order, 
13 IF. R. 72. 

94. Where anew was established about half a mile from a long establish- 
ed market, and the Deputy Magistrate was of opinion that the holding of the two 
Jiauts on the same days of the week would induce a breach of the peace. Held that 
the order passed by the Deputy Magistrate, under S. 62 0. Cr, P. C. directing peti- 
tioner to abstain from holding his haut on certain days, was not beyond his power 
or out of his jurisdiction to pass, and therefore was one With which the High Court 
could not interfere under S, 404. §0. Cr. P. C. 18 F. R. 22. 

95. A Deputy Magistrate has no jurisdiction under S. 320 $ 0. Cr. P. C, to 
order a ditch which was once a pathway, but afterwards filled up to be opened out, 
and a wall built upon it before any complaint was made regarding the filling up of 
the ditch, to be pulled down. Even if he had such jurisdiction he should not pass 
such an order without legal proof that the use of ‘the ditch and pathway was open 
to the public or to the prosecutor. 5 TF. R. 57. 

SENTENCE. 

FINE. 

96. A Deputy Magistrate exercising the full powers of a Magistrate has juris- 

See S. 469 N. Cr. P. C. t See S. 468 N. Cr. P. C. i See S. 518 N. Cr. P. C, 
§ See S. S. 297 N. Cr. P.C. $ See S. 532 Cr. P, C. 
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diction under S. 29 Act V of 1861, to fine Police Officers for violation of duty. 4 
ir. E. 2. 

TAX, MUNICIPAL. 

97. A Deputy Magistrate has no authority to order arrears of municipal tax 
due by a person, to be paid out of a fine levied on him. 8 W, jR. 17, 

TRANSFER OF CASKS (for trial ) 

98. Where a Deputy Magistrate has once made an order transferring a case 
for trial to the Magistrate, he has no power to cancel the order and re-place the case 
on his own file. 12 FT. E. 18. 


TRUL. 

CONFINEMENT, WRONGFUL; AND EXTORTION. 

99 A Deputy Magistrate cannot try a case which includes a complaint of 
wrongful confinement and extortion, but should follow the rule laid down in S. 
27G "^0. Cr.P.C. 3. W. B, 28. 

CRIMINAL TRESPASS, UNLAWFUL ASSEMBLY, AND MISCHIEF. 

100. A Deputy Magistrate should adjudicate on charges of criminal trespass, 
unlawful assembly, and mischief, instead of referring the casejunder S. 318 + 0. 
Cr P. C. to the Magistrate. 

A Deputy Magistrate vested with the powers of a Subordinate Magistrate of the 
2nd class, cannot institute proceedings under the said section. 2 W. E. 2. 

HOUSE* TRESPASS. 

101. W^here a charge was preferred before a Deputy Magistrate against certain 
persons of having come armed with swords and with a large retinue and torches, and 
of having entered the complainant’s house by night and carried off thence a large 
amount property the Deputy Magistrate on the evidence convicted the parties of 
house-trespass under S. 448 P. C. The Sessions Judge thought that the offences 
charged, if proved, amounted to house-breaking by night or to some other offence 
within the jurisdiction of the Court of Sessions, and asked whether he could direct 
a commitment : — Held, that the Deputy Mag'istraU had neither convicted nor dis- 
charged any person of an offence not triable by him, that he had jurisdiction to try 
the offence charged, and that the sentence passed was within his competency. 6 W* 
jR. 70. 

OFFENCES {under S, 8,174: and 458 P. C,) 

102. A Deputy Magistrate not in charge of a Division of a District has no ju- 
risdiction to try a case under S. 174 P. C. which originated under S. 68 JO. Cr. 
P. C. and which was not referred to him by the Magistrate of the District. 10 TF, 
E. 4. 

103. A Deputy Magistrate has no jurisdiction in the case of an offence com- 
ing under S. 458 of the Penal Code. 1 W, E, 34. 

* POLICE OFFICER. 

104. By Madras Act III of 1865 a Native Deputy Magistrate has power to try 
Police Officer above the rank of a Private charged with offences under the Madras 
General Police Act XXIV of 1859 notwithstanding the proviso in. S. 50 of the 
latter enactment. 4 M, E, App, 54. 


♦ See S. 45 N. Cr. P. C. t See S. 530 N. Cr. P. C. J See S. 142 N. Cr. P.C. 
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THEFT. 

105. A Deputy Magistrate has no jurisdiction to try and convict, as for theft, 
persons , whose offence is in reality that of dacoity. He can only commit them to the 
Sessions. 6 IT. B. 49. 

DISTRICT MAGISTRATE {powers of) 

COMMITMENT. 

106. Where a Magistrate committed to the Court of Sessions for an offence cogni- 
zable by himself, but which (by explanatory note 3rd) prefixed to Schedule annexed 
to the Code of Criminal Pocedure, and it appeared convenient that that Court 
should try and pass sentence on the accused, the High Court declined to interfere. 
S W, R. 46. 

107. Where a case is committed to a Magistrate under S. 277 * 0. Cr. P. C. 
the Magistrate alone has jurisdiction, and cannot commit to the Sessions on the 
ground that he considers the sentence which he is empoweDed to inflict is insufiicient. 
10 W, R. 50. 

108. The High Court quashed a commitment in a case in which the charge was 
that of adultery under S. 497 P. C. where it appeared that the Comraittmg Officer 
had no jurisdiction, by reason of the offence having been committed at places l*e- 
yond the local limits of the Sessions Division to which the accused was committed, 
and where the Sessions Judge considered that there was no evidence to found a 
charge of enticing away the complainant's wife within such jurisdiction. 19 
W. B. 31. 

109. Where a Magistrate of a District who had discharged a prisoner wae 
subsequently directed by the Sessions Judge to commit him for trial, and the com- 
mitment was eventually made by the Joint Magistrate. Held, that such commitment 
was not illegal. 

Although ordinarily the order of the Sessions Judge would be directed to the 
Magistrate who had discharged the accused person, yet there is nothing in the 
Criminal Procedure Code to prevent such Sessions J udge from directing a committal 
by any Magistrate who is authoriaed to make commitments. 2 N, W, F. B. 132. 

110. A Magistrate of the District has no power to direct a Subordinate Ma- 
gistrate to commit for trial in the Sessions Court accused persons wlio have been 
discharged by the Subordinate Magistrate, and such committal when made by the 
Subordinate Magistrate is illegal. The Sessions Court is tlie only authority em- 
powered by law to direct a committal. 4 M. B, App. 31. 

COST {realization of ) 

W ill. A Magistrate has no power to realize the cost of a constable from an 
dividual. 1 W, B, 15. 

\ DEPOSIT. 

/ 112. A Magistrate has no jurisdiction to order sum of money deposited un- 

dfer S. 2,28 tO. Cr. P. C. for the refund of which an ap()li 0 ati’on was made, to be 
credited to Government. 6 M. B. App, 9. 

BKTEBTAIITMEMT {of casdi} 

113. ^ Under the Code of Criminal Procedure a Magistrate has only jurisdiction 
to entertain a criminal charge either when a complaint is made before liim by a per- 
, son properly qualified to complain and prosecute, or when he himself of his own 


^ See S, 46 Or, P. C. t See S. S. 200 <k 559 N. Cr.P.C. 
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kno\7 ledge and discretion starts tlie proceedings in cases in ■which he lias such power 
given him. Where, therefore, a Registrar under Act XX of 1860, transferred a com- 
plaint made before him to the Magistrate’s Court; and afterwards himself sitting as 
Magistrate ordered the matter to be made over to the Police, it was held that this 
did not amount to the institution of a criminal charge under the Criminal Procedure 
Code. 10 IF. 21, 

Hi In the case of a prosecution under Act XX of 1866 a Magistrate has full 
power to entertain and finally adjudicate on the chai'ge, and is not bound to com- 
mit to the Sessions. The words in S. of that Act “all prosecutions under this 
Act shall be instituted before a person exercising the powers of a Magistrate,” be- 
ing interpreted to mean that the -udiole of a criminal trial from complaint to ad- 
judication shall be carried out before and by the same i:)crson. 10 W, R. 21. 

EUROPEAN BRITISH SUBJECT. 

115. In a prosecution under the Indian Police Act V of 1861, the Magistrate 

is hound to take into consideration and determine a prisoner’s plea that he is a 
European British Subject. • 

S. 29 Act V of 1861 does not give to the Magistrate jurisdiction over Euro- 
pean British Subjects. 3 N. W. P. R. 128. 

116. A Magistrate is not empowered to try an European British Subject un- 
der cl. 5 S. 83 of Act 1 of 1859, (the Merchant Shipping Act ). 4 31 R. Apj). 23. 

117. A Maoistrate being also a Justice of the Peace has no jurisdiction to try 
a British-born Subject under the Penal Code, His jurisdiction in the trial of such 
subjects is governed and limited by 53 Geo. 3.,c., 155, S.105, and Act VII of 1853, 
neither of which gives liim power to award imprisomiient in default of payment of 
a line. 6 B. R. 14. 

118. Where a Magistrate, being also a Justice of the Peace convicted a British- 
born Subject ot mischief under S. 426 P. C. the High Court annulled the conviutiou 
and sentence, and directed the accused to be committed to take his trial before the 
High Court, unless the complainant withdrew the charge, under S. 271 f O. Cr. P. 
a 7 B. R. J. J. 1. 

riNDlNG. 

119. A Magistrate is not authorised to alter his finding once recorded. 6 
M. R, /I 18. 

FOREIGN STATE SUBJECT. 

120. S. 31 :{; 0. Cr. P. C, does not confer jurisdiction upon a Magistrate to try 
the subj^'ct of a foreign state for ‘‘receiving slolen propeviy’' when the ofiViiec of re('ei- 
ving such property has been committed outside the British territories. 4 B. Ji- 38. 

INVESTIGATION. 

121. In a case where it is doubtful whether the olTeuce is committed in 
British or Foreign territory, the question of jurisdiction cannot he fully determined 
unless the IMagistrate ])roceeds with the investigation and states what in his opinion 
is proved by the evidence of the witnesses. 9 IK. R. 29. 

122. Although a Civil Coiyt acted irregularly in sending to the Magistrate for 
investigation a case of using or attemiiting to use false evidence when no suit was 
pending in that Court, yet as the Court had given its sanction to the prosecution of 
the offence, — Held that it was in the competency of the Magistrate under S. 68 § 0. 
Cr. P. C. even without a charge or complaint to proceed to investigate, and, if 
necessary, to commit for trial to the Sessions Court. 8 W. R, 9. 


See S. 81 Act VIII of 1871. f See S. S. 188 & 210 N. Cr. P. C. ^ See S. 66 X. 
Cr. P. -C. § See S. 142 N. Cr. P. C. 
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LAND DISPUTER. 

123. A Magistrate has no power to decide a question of possewion, under S- 
318^' 0. Cr. P. 0., until he has recorded a proceeding stating the grounds of his being 
satisfied that the dispute for possession is likely to induce a breach of the peace. 3 B, 
L, R, A, J. 76. 

124. A Magistrate has no ground for proceeding under Chapter 22 of the O. 
Cr. P. C. where there is no dispute as to the fact of actual possession of either the 
land or crop. 4 M. jR. Apjj, 13. 

12). A Magistrate may lease land attached under S. 319 fO. Cr. P, C, 17 
W. n. 38. 

126. The jurisdiction given by S. 320J of the 0 Cr. P. C. to decide for a time 
the right to enjoyment of property should not be exercised except on clear and 
satisfactory proof. Where the only evidence is that of user it should be such as to 
show satisfactorily acts of enjoyment exercised as a matter of right and permitted 
uninterruptedly for some considerable length of time. 4 M. B App. 26. 

127. A Magistrate is not competent lo interfere under S. 318 0. Cr. P. C. 
with the execution of a decree of the Civil Court. When a Civil Coui*t decree has 
been passed regarding the whole or any portion of disputed land, it is the Magistrate’s 
duty to maintain that decree, and he cannot again institute under S. 318 proceedings 
as regarding the land covered by it. 16 W. R. 24, 

128. A Magistrate can maintain a Chowkeedar in the possession of his Chake- 
ran-laml {L e, land set apart for his subsistence by his Zemindar). 1 IP. E. 12. 

129. A certificate under Act XXVII of 1860 only authorises the holder thereof 
to collect the debts due to the estate of a deceased person, but does not entitle him to 
recover or to take possession of any property belonging to the deceased from any 
person who may be in possession (whether wrongful or rightful) of that property. 
The Magistrate ought to maintain the person in possession, and leave the other 
party to bring a suit in the Civil Court to prove his title to the property indepen- 
dently of the certificate. 18 W. R. 35. 

1 30. A Magistrate may direct a Deputy Magistrate vested with the full pow- 
ers of a Magistrate, to pass proper orders in a case of disputed possession of land 
decided by him under S, 318 0. Cr. P. C. but he cannot withdraw the case from tla* 
file of the Deputy Magistrate, and, instituting a fresh case, dispose of it himself. 3 
W, E. 53. 

NUISANCE. 

131. In the case of a complaint under S. 308 § 0. Cr.P.C. for the removal of 
an obstruction from a thoroughfare, a Magistrate should first enquire if the road is 
a public one or not. If he finds in the atfirmative, he has jurisdiction to proceed j if 
in the negative, he should withhold his hand and abstain from carrying out the or- 
der for removal of the obstruction. 15 IP. E. 67. 

132. When cause is shown by a party under S. 308 0. Cr. P. C. it is the 

duty of a Magistrate to, and he must, enquire whether there is a thoroughfare within 
tbe meaning of the section, and whether there is an obstruction. It cannot be said 
that, in entering upon that enquiry, he is not acting within his jurisdiction. If he 
decides any point of law erroneously, the case falls" under S, 40411 of the Code ; but 
if he decides upon evidence before him, the case docs not come within the section 
in question, even if his decision upon the evidence be an erroneous one ; nor is an 
erroneous decision upon the evidence an excess of jurisdiction which would enable 
the High Court to interfere under its general power of superintendence. 18 W. R* 
41 ; 9 Zl. L. R. 417. 

^ See S. 530 N. Cr. P. C. 4 See S. ^31 X Cr. P. a i See S. 532 N. Cr. P. Q. 
§ See S. 521 X. Cr. P. C. f See S. 297 X. Cr. P. C. 
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OBSTRUCTION {order to prevent) 

133. An order issued by a Magistrate - under S. 62^ 0, Cr. P. C., in consequ- 
ence of a Mahazirnama signed by certain persons, but without any notice to tlio 
defendant or enquiry by the Magistrate, is illegal. 4 M, E. App, 67. 

134. A. Magistrate has no power under S. 62 O. Cr. P. C. to issue any or- 
der which is by its very nature irrevocable. All that he 1ms power to compel the 
owner of property to do is to take certain order with it. Such power docs not ex- 
tend to an order to cut down a large quantity of trees. 13 TP. 72. 

135. A Magistrate cannot, under S. 62 O. Cr. P. C., interfere with tho civil 
right of a landholder to establish hauts within his estate, and to hold them on any 
day most convenient to him. 4 W. E. 12. 

136. A Magistrate cannot pass an order under S. 62 O. Cr. P. C., without 
first calling on the defendant to show cause why tlie order should not be passed, 
and taking any evidence which the defendant may adduce. 14 IP. jR. 17 ; 5 B. 
L. E. App. 80. 

137. The power of issuing orders to prevent breaches of the peace kc. con- 
ferred on a Magistrate by S. 62 O. Cr. P. C., extends only to immovable proper- 
ty of the description set forth in Chapter 22 of that code. 12 IF. B. 38. 

138. It is not necessary that an order issued by a Magistrate under S. 62 O. 
Cr. P. C., whereby a breach of the peace was prevented, should bo supplemented by 
a proceeding under S. 318t 0. Cr. P. C. 10 IF. E. 1. 

139. A Magistrate cannot pass an order under S. 62 0. Cr. P. C. directing a 
person to abstain from a certain act or to take certain order with certain property, 
unless ho is satisfied that such direction on his part is likely to prevent or tends to 
prevent a riot or affray ; nor can he pass an order under that section or under S. 282J 
or any other section of the law, calling upon a person to enter into recognizances not 
to collect certain cesses, — though under S. 282 the Magistrate may bind him down 
to keep the peace, if there is sufficient evidence to show that a breach of the peace 
is imminent through his acts. 14 IF. E. 3. 

140. Where a complaint was made by A that timber belonging to his master 
wbicb bad been cut and stacked in a certain place had been removed by B who said 
that the timber was cut not by A’s master but by himself, and that he had stacked 
it in a place where he always put his timber, it was held that the Magisti-ato could 
not proceed under S. 62 O. Or. P, C. but was bound to try the charge brought 
against B, and either restore the timber to A, or leave it where it was according to 
the result of the investigation. 15 TF. E. 56. 

141. Where a Magistrate dismissed a complaint under S. 308 $ 0. Cr. P. 0., it 
was held, that it was competent for him to pass an order under S. 62 of that Code in 
the same case, provided he called on the defendant to show cause why S. 62 should 
not be applied. 12 TF. E. 40. 

142. A Magistrate or other officer exercising tho powers of a Magistrate is 
legally competent under S. 62 0. Cr. P. 0. to issue an order prohibiting a land- 
holder from holding a haut on any particular spot on his estate on particular days, 
onthegiound that such an order is likely to prevent a riot or an affray. 18 
TF. E. 47. 

143. In a case in which the Magistrate passed an order under S. 518 NT. Cr P. 
C. for closing a haut on the ground that it was only a mile apart from another haut, 
and a breach of the peace was not unlikely, the fSessioiis Judge recommended that 
the order should be set aside, S. 518 applying only when a breach of the peace was 

See S. 518 N. Cr. P. C. t See. S. 530 N. Cr, P. C. i See S. 491 ^TcrTprC. 
§ See S, 521 N. Cr. P. C, 


0 



122 


CRIMINAL procedure. 


imminent : Held that, under expl. II S. 618, the order could be made in all cases 
upon such information as satisfied the Magistrate, and as the order was one which 
the Magistrate had power to make and was not contrary to law, the High Court 
could not under S. 297 N. Cr. P. C. set it aside. 20 TI . ii. 53. 

144 Qwere-— Whether a Magistrate has not power to proceed under S. C2^' 
O.Cr. P. C. instead of under S. 308,+ against a party for disobeying au order issued 
by him directing the party to clean a privy pronounced to be a nuisance. 17 lr.I>.o7. 


OPIUM {offence relating to the smugglhig of ) 

145. A conviction and sentence by a F. F* Magistrate for breach of the rules 
for the retail sale of opium, under Reg. XXT of 1827, S. 10 annulled for want of 
jurisdiction as the District Magistrate" alone was empowered to enforce the 
penalty. 3 B. Ji. 39. 

14G. The District Magistrate (whose court is the proper tribunal for the trial 
of an offence relating to the smuggling of opium) has. under S. 21 J 0. Cr. P. C. 
power to inflict any fine provided bv Reg. XXT of 1827 for such offence, even 
though the fine may exceed Rs. 1,000. 3 R, 50; 7 B. R. 59; 8 B. li. 118; 


0 B, E. 343. 


147. The distribution of a penalty adjudged by a Magistrate under S. 2G Act 
XITI of 1857 is no part of his judgment, and therefore not a matter over which 
the High Court can exercise control under S. 404 § O. Cr. P. C. 

Qiiere — whether a person who does not come forward in person as an informer 
and take the responsibilities together with the profits of his information, is entitled 
to any part of the penalties recovered. IG TP. R. 55» 


ORDEJtS. 

148. One Magistrate has no authority to set aside the order of another Ma- 
gistrate. 18 IP. R. 40. 

149. In disposing of an appeal the Magistrate at first reversed the Sub Ma- 
gistrate’s decision and directed the release of tlie appellent ; subserjuently he recalled 
this order and confirmed the Sub-Magistrate’s decision. Held, that tlie second order 
of the iMagistrato ought to be set aside, and the original order restoi'ed. G M. 11 
App. 8. 

150. On a reference by a Sessions Judge, circulars issued by a District Magis- 
trate — forbidding all the Subordinate Magistrates from taking up cases, if they tliink 
they shall have to act under the yirovisoiis of S, 277 $ O. Cr. P. C. annulled, 
as beyond the competence of the District Magistrate, and based on a mis-understaudiiig 
of S. 277. 3 B. 11. 29. 

151. Where a Magistrate appointed special constables under S. 17 Act V of 
ISGl on the ground that a murder had occured, and he was apprehensive that frequ- 
ent murders would take) place, it was held that his order was illegal, that section refer- 
ring to cases of unlawful assembly, riot, or disturbance of the peace only ; but that as 
the order was one of a purely executive natuic,thc High Court had no power to inter- 
fere with it. The Magistrate should rather have proceeded under S. 15 of the Act, 
and applied for sanction to an increase in the Police force. 18 IF. E, G7. 

152. The reversal of a Magistrate’s order in a‘ymrely civil case, though it may 
deprive the petitioner of an immediate remedy, is necessary to prevent his being pre- 
judiced in his civil remedy. 1 IF. E. 25. 

TOWERS ( conferring on Magistrates ) 

153. TIic power of a Magistrate to delegate the receiving of complaints under 


See S. 518 N. Cr, P. C. t See S. 521 X. Cr. P, C. f See. S. S. G,7 8 X.Cr, P.C. 

§ See S. 297 X. Cr. P. C. $ See S 46 X. Cr. P. C. 



JURISDICTION. 


123 


S. 66 0. Cr. P. C. is not equivalent to the power of the local Government to in- 

vest with local jurisdiction under S. 23 + D ; and no Magistrate can act under chap- 
ter 20, who has not been legally invested with local jurisdiction. 

No order of the local Government under the latter section can legally have re- 
trospective effect. 16 If. R. 69. 

PUBLIC SERVANTS {obstructing --while on duty) 

154. The offence of obstructing a public servant in the discharge of his public 
functions is not cognizable by a Magistrate, except with the sanction or oa the com- 
plaint of the Court or public servant concerned, or, if such servant is an inferior 
ministerial servant with the sanction or on the complaint of his oiEcial superior, 3 
W, It 68. 


RECRUITERS OP EMIGRANTS. 

155. Recruiters of Emigrants charged under S. 71 Act XIII of 1864, must bo 
tried by the Magistrate within whose jurisdiction the holding out of false pretences 
to the labourers took place, 4 M. R. Ajjp. 4. 

SEIZURE ( oj property ) 

150. A Magistrate lias no power to seize the property of a person convicted by 
him when the person convicted has not been directed to pay ii line. Nor has a Ma- 
gistrate power to take property from one defendant and give it to another defendant. 
4 M. R. App. 28. 

SENTENCE. 

ALTERATION ( of sentence ) 

157. A Magistrate has no authority to vary any sentence lie may have once 
passed on a prisoner. 3 B. R. 3. 

158. A Miigistrate is at liberty to alter his sentence at any lime before the 
deFiiatch of the calender to tlie Appellate authority. 5 J/. Jl, App. 20. 

FINE. 

159. A Magislrate may impose a fine exceeding 1,000 rupees nnocn’ the Ex- 
cise Act XXI of 1S5G. S. 22 0. (Jr. P. C. notwithstanding. 7 W. R. 20. 

160. Hold, that W here a ^lagistrate is dealing wit li a charge which he lias 
the ])Ower to dispose of hiially under Chapter 15 O. Cr. P. (t although the charge, 
as originally laid fidl umler Chapter 1 1 O. Cr. P. C. he has a discretion to indict a 
tine under iS. 270 § of that (Jode. 10 IK. 11. 49. 

IMPRISONMENT { for default in payment of fine ) 

IGl. A Magistrate has no power under S. 25 Act IX of 18G9 to sentence to 
im])rison merit in default of the payment of tine imposed for not liaying Income Tax. 
11 W. R. 70. 

REFERENCE OF c.iSEs {for Severe sentence ) 

1G2, On a reference by a District Magistrate a sentence passed by a Magis- 
trate P., in a case suhiuittod to him by a socoml class Subordinate Magistrate, 
under S. 277 $ 0. Cr. P. C. annulled: as the Magistrate of the District alone had 
power to dispose of cases under that section. 4 B. R. 8. 

TERM ( of sentence ) 

1G3. A Magistrate has power to inflict only two years imprisonment for a 
single offence. 1 Z>. R. 87. 


See a. 49 N. Cr. P. C. t See S. 39 N. Cr. P. C. t See S. 8 . C, 7, 8, 18 d; 20 N. Cr. 
P. C. § See S. 209 N. Cr. P. C. $ See S. 46 N, Or. P. C. 
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Id. A sentetice of 4 years’ imprisonment by a Magistrate is illegal as beyond 
Ids competency. 6 1^. It 90. 

1G5. The prisoner was convicted niidev S. 475 P. 0. and, having been previ- 
ously convicted of an offence puni.sbahle nndei Chapter J7 of the Code, the Magis- 
trate sentenced him to four years’ rigorous imprisonment. Held, tiiat the Magisti’ate 
had power to pas.s sentence of two years’ imprisonment only. 6 M. It App, 3. 

1G(>. Three ])crsons were charged with five distinct offences of house breaking 
by ni'.dit and were sentenced to two years’ rigorous imprisonment in each case, 
lield, that the Magistrate had power oiiiy to ])ass sentenecs of four years’ imprison- 
ment upon each prisoner, but according to the sentence all the punishments in- 
ilicted would bn going on simultaneously. 5 M. R. App. 42. 

1G7. It is competent to a Magistrate to j)as8 a seperate sentence in respect of 
each of die two charges of house-bn^aking in order to commit theft, and of theft in 
a Immau dwelling, of which a prisoner is found guilty, provided the aggi*egate pun- 
ishimmt awarded on the two cliarges does nt)t exceed the punishment which the case 
wariMuts for the greater of the two offences of which the accused has been convicted, 
and provided, fmther, such aggregate punishment does not exceed the jurisdiction of 
the Court passing the sentences. 9 It R. 172. 

, TRANSFEK ( of cases foT trial ) 

1()(S. S. 273 0. Cr. P. C. authorises the Magistrate of a District or Division 

to transfer proceedings under Chapter 19 of that Code to his subordinates. 2 N, W, 

r.It 401. 

1G9. It is competent for the Iffagi.straf e of a District to refer for trial to a F. 
P. Magistrate a case submitted, undt'r S. 27() + of the 0. Cr. P. C., to such Magis- 
li'ate of tlie District by a Subordinate Magistiatc. 7 B. It A. J. G9. 

170. H(*i(] tiiat tlio Alagistrate of a District befoi'c whom a criminal case is 
brought, cither on conijilaint j)ref(*rred directly to .such Afagistrate, or on the re[)ort 
of a Police Officer, cannot, under S. 273 0. Cr. P. C. refer such case to a F. P. 
Magistrate. 5 B. R. 09. 

171. S. 273. 0. Cr. P. C. only empowers a Superior Magistrate, to refer cases 
to a Subordinate Magistrate wlnm the complaint is made to himself or before a Police 
Officer, but not cases where lie himself takes cognizance of an offence. 12 IP. It 49. 

172. A case originating with a Magistrate of the District must, under S. 88 | 
0. Cr P. C., bo (Jisposiid of by the Magistrate himself, and cannot be referred to 
a Subordinate Alagistrate. 9 lb. It 70. 

173. A MnLOstrale cannot under S. 3G, § O. Cr P. C. make over to any 
oilier Judicial Officer a case originally taken up by himself; but where a Ma- 
gistrate has originated a jiroce* dmg in a case so for as to issue a warrant of arrest 
he may decline lo proceed furtli<‘r, and may direct the injured party or a Police Offi- 
cer or he may himself proceed t)y complaint under S. GG. before any other Magis- 
tratt‘ h.ixiiig jurisdiction, lie i> not bound to jiroceed in a case in which he ffnds 
it necessary to take uj)on liimsJf the office of an active prosiicutur. 13 W. R. 1. 

174. Where a case has onre been made over by a ]\ragistrate to a Deputy 
Magistrate for trial, t lie. Magistrate lias no jurisdiction to do any thing more in the 
matter so long as the transfer to tlie Dejiuty Magistrate is in existence. The Ma- 
gistiate nia) withdraw tlie ca.se under S. 36 0. Or. P. C. from the files of the Depu- 
ty Magistrate. 12 IP. R. 53, 

175. A Magistrate has no power, under S. 273 of the 0. Or. P. C. to refer a 

* See. S. 44 N. Cr. l\ 0. f Hce. S. 45 N, Cr. P. C. + See. S. 174 N. Ci. P. C. 
§ See. S. 47 U. Cr. P. C. 
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case of grievous hurt for trial to a Deputy Masjistrate having only the powers of a 
Subordinate Magistrate of the second class. ^ B. L R. App. 115. 

176. Where a MiinsifF, under the provisions of S. 19 of Act XXIII 1801, 

makes a matter over to a Magistrate for investigation, the Magistrate has no power 
to transfer to a Deputy Magistrate a case so dulv sent to him. 2 N. W, P, R. 21 : 3 
K W. P. R. 120. ‘ ° •’ 

177. Held that the Magistrate of a District to whom a case has been sent for 
investigation by a Civil Court has no jiower to refer it to a Magistrate F. P., and 
the latter has, therefore, under such circumstances, no jurisdiction to take up the 
case without complaint made to him. 4 B. 72. 30. 

178. A Magistrate cannot refer a case to a Deputy Magistrate unless he has, 
under S. 66 # 0. Cr. P.C. reduced the examination of the cojnplainant into writing ; 
nor can he himself try a case once transferred to a Deputy Magistrate without for- 
mally recalling the case under S. 30. tl6 IP. li. 40. 

170. Although S. 36 J O. Cr. P. tl. does not require a Magistrate to state his 
reasons for transferring a criminal case from a Court subordinate to him to his own 
or to any other subordinate Court, the High Court set aside an order of a Magis- 
trate transferring a case after the subordinate Magistrate before whom it was had 
taken the evidence for the prosecution and had expressed an opinion unfavourable 
to the prosecution. 14 IP. R. 12. 

TRIAD. 

Act XXXY of 1850. S. 9 {of ences under) 

180. A conviction by a F. P. Magistrate under S. 9 of the Bombay Perries’ 
Act, annulled fur want of jurisdiction ; as the Magistrate of the Zilla” alone waa 
empowered by 8. 16 summarily to hear and determine all offences against the Act. 

3 B. 72. 11. 

ACT XXIII OF 1854 [of ences under ) 

181. ^Ligistrates of all grades are, under Madras Act III of 1865, competent 
to try persons charged with offences under S. 26 of the Kailway Act XXIII of 1854. 

4 M, 72. App. 9. 

CONFINEMENT ( ilUejal ) 

182. The offence of illegal confinement for more than 10 days is triable only 
])y the Court of Sessions or by the Magistrate of the District, but not by a Deputy 
Magislrato. 7 fP. B. 13, 

DETENTION ipf accuscd pcTsou hij Police) 

183. A Magistrate only ; and not a Sessions Judge has power to try cases under 
S. 29 Act V of 1861. S. 152 § O, Cr. P.C. does nob apply to cases in which there has 
not been a continuous detention of 24 hours. 1 IP. 72 5. 

rsCAFE ( from custody ) 

184. A convict escaping from custody must be tried for that offence in the 
district within which lie escaped ; a Magistrate of another district has nob jurisdic- 
tion to try him for the offence. 1* 72. R. 139. 

185. Prisoner, whilst under trial before the Sessions Court upon a charge 
framed under S. 436 P. 0. ( mischief by tire d’c., with intent to destroy a house ), 
was cliai'ged under 8. 224 P.(5 witli escaping from lawful custody. The Magistrate 
being too late to make the latter oflenee the sahject of another charge in the same 
case, made a sejnmite commitment of the prisonei*, after he hai been convicted of 


♦ See S. UO N. Cr. P. C* t See S. 67 N. Cr. P. C. X See S. 47 X. Cr. P. C. § See S. 
124 K Cr. P. C. 
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the former offence, for the latter offence which was one cognizable by the Magistrate. 
The coinmitmeut was cancelled and the Magistrate directed to deal with the case 
himself. 17 W. R, 14. 

FALSE EVIDENCE. 

18G. The offence of intentionally giving false evidence in a judicial proceeding 
cannot be tried by the Magistrate before whom the false evidenco is given ; this of. 
fence, being an attempt to pervert the proceedings of a Court to an improper end, 
is a contempt of its authority ( S. B. 435, 43G, 471, 472, and 473, of the N. Cr. P. 
C. 10 n. R. 73. 

INDECENT GESTURES. 

187. Offences coming under S- 509 P. C. are triable by the Magistrate of tho 
District only. 7 IF. E. 52. 

RE-TRIAL. 

188. Where a Sub-Magistrate discharges a person accused of an offence not 
being an offence specified in the 7th columd of the schedule to the Criminal Proce- 
dure Code as triable by the Court of Sessions otdy, oi by the Court of Sessions or 
Magistrate of the District, the District Magistiate has no power to direct a re-trial 
under the provisions of S, 435 * O. Cr. P. C. 9 B, R. 1G9. 

ROBBERY. 

189. A charge of robbery under S. 392 P C. is, under Act VIII of 1866, tri- 
able only by the Court of Session or by the Magistrate of the Distrist, but not by a 
Deputy Magistrate. 7 IF. ii. 11. 

FIKST CLASS MAGISTRATE ( 'powers of) 

APPEAL. 

190. Held that the power conferred upon the Magistrate F. P. at Broach to 
hear appeals does not exclude tho Juris<lictioii which the M.tgisirato of the District 
has by law, and that the procee<iiiigs in any case, in which a prisoner has a])pealed 
from the decision of a subordinate Magistrate to the District Magistrate, must be 
forwarded to the latter. 5 D. R. 8. 

CONVICTION. 

191. Held tliat a Magistrate F. P, alone has jurisdiction to convict of an ufl- 
ciice under S. 13 of Act XiX of 1838. 5 B. 11. G. 

192. Held that a conviction by a Magistrate, F. P., under S. 2G of tho Rail- 
way Act, was illegal for want of jurisdiction. 3 B, R. 10. 

193. On a reference by a Sessions Judge in reviewing the mothly Magisterial 
returns: — Held that a conviction and sentence recorded by a Magistrate F. P., un- 
der S. 50 of the Post Oliice Act XVII of 1854 (corresponding with S. 48 of the Act 
of 1866), were illegal; as the Magistrate had no jurisdiction fmally to dispose of 
the case, but was bound to have committed it for trial before the Court of Session, 
3 B. R. 8. 

ORDER (for inaintena'nce ) 

194. A Magistrate of the 1st class has, as such, power to pass an order under 
the provisions of iS. 53G of the IS, Cr P. C., notwithstanding he may not be em- 
powered to take cognizance of offences without complaint. 

The petitioner a resident of Cawnpore, was summoned to Allahabad to answer 
an application for the maintenance of his children, lie was ordered to make them 
a monthly allowance. A somewhat similar application had been made at Cawnpore, 


*See S. S. 296 ifc298N. Cr. P. C, 



JURISBICTIOir. 


127 


'which was rejected on the ground of jurisdiction. Held, that the jurisdiction of the 
Magistrate who disposed of the case was not barred by the circumstance of the peti- 
tioner being resident at Cawnpore or of the former application having been rejected. 
5 N. W. F. It 237. 

SUBORDINATE MAGISTRATE. 

195. Held, that under the provisions of S. 23 G. * O.Cr. P. C. a I^fagistrate F. 
P. is, for the puqjoses of S. 434, f 0. Cr. P. C. immediatel}’^ subordinate to the 
Magistrate of the District, and not to the Court of Sessions. 6 B. E. A. J. 74. 

transfer op cases ( for trial) 

196. A Magistrate F.P. has no authority to refer for disposal to a Subordinate 
Magistrate a complaint made originally to such Full Power Magistrate. 9 B. E. 167. 

197. Under S. 273 X 0. Cr. P. C. a F. P. Magistrate may refer for enquiry to 
a Subordinate Magistrate criminal cases that is prima facie any criminal case. The 
reference may be for enquiry or for tribal by the Sub-Magistrate or with a view to 
commitment either to a Court of Session or the High Court. 4 M. E. App. 40. 

trial. 

198. A person convicted by the Recorder’s Court of Prince of Wales’s Island, 
Singapore, and Mallaca, of the crime of burglary, and sentenced to transportation 
for ten years, at a place to be appointed by the Governor General of India in Coun- 
cil, was released from the Ratnagheri jail on a ticket-of-leave after having been in 
confinement for more than eight years. At Karwar he committed theft in a dwell- 
ing house before his sentence had expired: Held that the F. P. Magistrate at Kar- 
war had jurisdiction to try the convict for the offence of violation of the coiulitjon 
of remission of punishment under S. 227 Penal Code. 9 B. E. 356, 

JOINT MAGISTRATE (po^vers of) 
appeal. 

199. A Joint Magistrate vested with full powers is not, (pioad cases instituted 
before and tried by him, subordinate to the Magistrate ; and the latter ofiicer has 
no power to quash his proceedings or to hear them on appeal. 2 W. E. C4. 

appointment. 

200. The consent of the Governor General in Council, required by S, 5 Act 
XXIX of 1845, to the appointment of a J oint J udge, must be given before the 
appointment is made. 

The doctrine of subsequent ratification does not apply in a criminal case. I 
B. R. 107. 


commitment. 

201. Legally, and for tho purposes of a commitment, a Magistrate and Joint 
Magistrate have equal powers, and the Joint is not bound to act upon the instruc- 
tions of the Magistrate in a judicial proceeding such as the commencement of a 
preliminary inquiry. 8 W. F. 61. 

OBSTRUCTION { o 7 *der to prevent ) 

202. Proceedings under S. 308 § O. Cr. P. C. for the removal of obstructions 
may be originated by a Joint Magistrate in charge of a division of a district. 10 
W. E. 41. 


reference. 

203. A Joint Magistrate of a District has no power to make a reference to 


♦ See.S. 37 N. Cr P. C. t See. S. S. 295 d; 296 N. Cr. P. C. t See. S. 44 N. Or. 
P. C. § See. S. 521 N. Cr. P. C. 
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ilie ITigli Tourt under S. 434 ’^0. Cr.P. C., such references can be made only by the 
Sebbiona Judge or by the Magistrate of a District. 14 W. li. 25. 

TRIAL. 

201. A Joint Mngistrate of TellicLcrry has no jurisdiction to try a resident of 
M^’soro for ciimiinil acts done in Mysore. G Jf. li. App. 3. 

205. 'Whene a Joint Magistrate dismissed a case in which the complainant 
charged the accused with illegal assembly, criminal trespass, and mischief, on the 
gjound tliat the case was one completely for the Civil Court, the High Court, set 
aside the order, and directed the Joint Magistrate to try it. 20 W, 11. GO. 

20G. A Joint Magistrate who has been vested with the full powers of a Magis- 
trate of a District, and to whom a case is duly made over by the Magistrate, is coni- 
jictenfc under S. S. 15,t23 :J;and G8 §of the 0.(yr.P.C. to institute proceedings without 
any forniul conifdaint against parties other than those mentioned in the original 
complaint. 18 W. li. 43. 

SECOND CLASS MAGISTRATE {powers of) 

CONVICTION. 

207. On a reference by a District Magistrate, where the conviction by a Stib- 
oi-dinate Magistrate was for cheating ; when it should have l>ecn for criminal breach of 
trust, for which the punishment awarded w'as a l(‘gal one : — Held, that there was no 
occasion for the Court to interfere with the conviction or sentence, 4 B. 11. IG. 

ENTERTAINMENT {of cam) 

208. A Subordinate Magistrate, 2nd class, who is not specially vested with 
j)Owc‘rs under S. G6 A $of the amended Code of Criminal Procedure has no jurisdiction 
to trv a cas(' on the report of a Police Otlicer or on a complaint directly preferred to 
him.* G B. li. A. J. GO. 

OBSTRUCTION {order to prevent) 

209. Orders by Sub- Magistrates, in one case directing the removal of a house 
on the grovind that it was in a dangerous and dilapidated condition, and in the 
ntlier directing the removal of a granary on the ground that it had been imju'operly 
<'iecied upon bind required to be kept unoccupied for common pur}»o.seK, were set 
aside bv tlie lligb Court, because the Sub-Magistrate acted without jurisdiction. 

-1 M. li. App. 35. 5 11. n. A2>p. 19. 

RECOGNIZANCE. 

210. A Subordinate Magistrate lias no power under the provisions of the 
Ci'iijiinal Procedure Code to take reco-uiizances from a complainant and witnes.ses 
to ap})eai- on a certain day before a Magi.strate of co-ordinate jurisdiction and recogni- 
zances thus taken cannot be foifeited. 4 M. 1\. Ajjp. 17. 

21 f. A Subordinate Magistrate has no ])ower to order a recognizance executed 
by a prosecutor l)efore a Police Station Officer binding himself to a[)pear before 
tlio Subordinate Magistrate to be forfeued on the failure of the prosecutor to appear. 

1 M li. App 18. 

sentence. 

FINE. 

212. Held that a Suboi’dinate Magistrate has no jurisdiction to impose a pe- 
i^alty for breach of a rule made by Town Commissioners under Act XXVlof 1850 S. 

7 ci. 5. 3 B. n. 3G. 

213. By S. 35 of the Railway Act, District Police Officers in the Presidency 

•-' See S.S. 295 *29G N. Cr.P.C. t Repealed by Act X cl 1872 t See. S. S. 20 dj 42 

N. Or. P. C. § See S. 142 N. Cr. P. C. $ See S S. 23 dc 25 N. Cr. P. C. 
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6f Bombay could punisb, to the extent of the powers conferred upon them, in petty 
offences, any offence made punishable under the Act, by fine not exceeding Bb. 20. 
But S. 5 of Reg. XII of 1827 (authorising the appointment of District Police 
Officers), and S. 41 of the same Regulation (defining the limits of their jurisdiction), 
being both repealed by Act XVII"^ of 1862 : — Held that a Subordinate Magistrate 
had no jurisdiction to impose a fine under S. 17 of the Railway Act. 3 B. B. 54. 

IMPRISONMENT ( m default of -payment of fine ) 

214. A Subordinate Magistrate of the Ist class has no power under S. 45t O. 
Cr. P. C. to award any greater sentence of imprisonment in default of payment of 
fine, than 6 weeks in the case of persons convicted of being members of an unlaw- 
ful assembly. 6 W. E. 51. 

TRANSFER OF CASES {for trial ) 

215. A Subordinate Magistrate has no power to refer a case, which lie has 
not himself jurisdiction to try, to a F. P. Magistrate ; and the latter has, thorefere 
under such circumstances, no jurisdiction to take up the case without a complaint 
being made to him. 4 Ji. It 34. 

216. Held that a Magistrate F. P., though empowered to hear ajipeals, is not 
thereby jilaced iu the position of the Magistrate of the District, and that, therefore 
Subordinate Magistrates should not refer cases, under S. 27GJ 0. Cr. P. C. to such 
Magistrate, but to the Magistrate of the District, to whom alone they are subordi- 
nate. 0 B. It 47. 

217. Held that Subordinate Magistrate acted correctly under S. 277 0. Cr. 
P. 0. in referring a case, not to the Magistrate of the District, but to the Assistant 
Magistrate in charge of the sub-division to which he was attached, 11 W. It 7. 

TRIAL. 

Act XXTI of 1855 ( offence under ) 

218. The word ''Magistrate” in S. 62 of Act XXII of 1855 includes a Subor- 
dinate Magistrate : Sucli Magistrate lias therefore, f/ower to try the master of a 
vessel for an offence committed against S. 46 of that Act. 5 B. R. 14. 

ACT III OF 1857 {cattle trespass Act) 

219. The repealing section of Act XVII of 1862 does not affect tlie power of 
a Subordinate Magistrate under S. 13 Act 1JI§ of 1857. 1 B. It 100. 

220. By virtue of S. 21$ 0. Cr.P.C. a Subordinate Magistrate of the 1st class 
has jurisdiction to try an offence under S. 18 of Act III of 1857, there being no provi- 
sion in that Act as to the authorities by which offences committed under it aie to be 
tried. 5 B. E. 13. 

Act XIV of 1866 ( offe7icc under ) 

221. A Subordinate Magistrate has jurisdiction to try a prisoner for an of- 
fence under S. 47 of the Indian Post Office Act XIV of 1866. 5 It It 36. 

BREACH OF THE MUNICIPAL RULES. 

222. By virtue of the last p^rt of the schedule headed " offbnc?es against other 
Laws,” added to the Code of Criminal Procedure by Act VIIII^^ ot 1869, a Subordi- 
nate Magistrate, second class, can take cognizance of the offence of a breach of tlio 
Municipal Rules promulgated uu<ier Act XXVI of 1850. 8 B. It A. J. 12. 

BRIBERY. 

223. A Subordinate Magistrate of the 2nd class is not competent to institute 

* Repealed by Act X of 1872. f See S. 309 N. Cr. P. C. | See S. S. 45 tt 46 N. Cr, 
P. C. § ftenealod by Act 1 of 1871. $ See S. S. 6,7 <k 8 N. Cr. P. C. IF Repealed 
by Act X of 1872. 

r 
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ft charge uuder S. 213 of*the Penal Code, of accepting an illegal gratification to 
screen an offender. 6 1^^ 22 90. 

disobedience ( of lawful order ) 

224. A. Subordinate Magistrate who issues a smnraons may take cognizance 
of the offence of disobedience to that summons, notwithstanding the repeal of 
Madras Act 1 of 1863. M. 22. App- 52. 

225. By virtue of S. S. 1 and 2 of Madras Act 1 of 1863 and the proviso in S. 
273 *0. Cr. P. C. a Subordinate Magistrate is enabled to convict persons accused 
under S. 174 P, C. for disobedience to summonses issued by himself, 4' 
M. 22. App. 51. 

HURT (causing) 

226. Where a District Magistrate annulled a couviction passed by a Subordi- 
nate Magistrate, 1st class, of voluntarily causing hurt by means of au instrument 
for stabbing, cutting <fec., under S 324 P. 0. (an offence cognizable by the Subordi- 
nate Magistrate) and directed the Suboidinato Magistrate to commit the accused to the 
Court of Sessions for trial on the charge of voluntarily causing grievous hurt by 
means, <Sic (a charge cognizable by the Coui't of Sessions) : 

The High Court annulled the order of tlie District Magistrate, and restored the 
conviction and sentence of the Subordinate Magistrate. 7 22. 11. A. J. 37. 

MISAPPROPRIATION. 

227. A Subordinate Magistrate has no power to dismiss a charge of crimi- 
nal misappropri<ition under S. 403 P. C. for non-appearance of the complainant under 
S. 250 t 0. Cr. P. C. That section only applies to cases which fall within Chapter 
15 of the 0. Cr. P. C. 4 M. 22. Aj)p. 41. 

SPECIAL LAW (offence under ) 

228. Held that a Subordinate Magistrate of the First class has power to deal 
with the case of an offence provided for by a special law (in this case, Act HI of 
1863 B. C.) when the puaislimeut awardable is six raonts’ tine, and tine only ; S. 67 
and not S. 65, of the Penal Code being applicable to such a case. 10 W. 22, 30. 

THEFT ( in a house ) 

229. A First class Subordinate Magistrate has no jurisdiction to try a charge of 
theft in a house under S. 380 Penal Code. 1 B. 22. 88. 

THIRD CLASS MAGISTRATE ( powers of ) 

230. A Magistrate of the third class can try a person accused of a cognizable 
offence, who has been forwarded to him by an officer in charge of a police station, 
under S, 123 N. Cr. P. C. 10 B. 22. 70. 

231. In a case referred by a District Magistrate under S. 427 JO.Cr.P.C. on the 
ground that the charge should have been under S. 324 P. C., — an offence not within 
the cognizance of a second class Subordinate Magistrate ; and not under. S. 323: — 

The Court j'assed no order, and remarked that the case should not have been 
referred under S, 427 O.Cr. P.C, which applies only to the Couit of Sessions acting 
in appeal from a Court subor4inate to it. 4 B. 22. 1,2. 

232. In a case referred by a District Magistrate, on the ground that the ac- 
ujsed had been convicted, under S. 403 P. C., of dishonest misappropriation of pro- 
perty ; whereas the charge should have been, under S. 406 P. C. of criminal breach 


t See S. 44 N, Cr, P. C, t See S. 205 N. Cr. P. C. t See S. 284 Cr. P. C\ 
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‘of trust — ail offence not within the cognizance of theeecond class Subordinate Magis* 
'trate who passed the sentence : — The Court annulled the conviction and sentence 
and directed the case to be tried before a proper Court. 4 B. R. 3. 

■VIHLAGB MAGIOTRATE ( fOWCVS of) 

233. A Village Magistrate has no jurisdiction to impose a fine upon a person 
who uses abusive language to the Village Magistrate in the course of a trial under 
8. 10 Reg. XI of 1816. 5 M, K 33. 

OFFICER (exercising potoert under S. 1 Act XV o/lS62) 

234. Held ( Jackson J. diuenting ) that an officer exercising the powers des» 
cribed in S. 1 Act XV of 1862, is competent, under the provisions of S. 59 P. C. to 
pass a sentence of transportationfor seven years instead of awarding sentence of 
imprisonment. 9 W. R. F, B, R. 6. 

OFFICERS (to hold inquiries') 

235. An officer before whom, whdst acting in a particular capacity, an offence 
iinder S. 228 P, C. is committed, cannot in another capacity take up and try the 
offence. 12 W. Jl. 18. 

236. A Sub-Registrar, who is also a Magistrate, cannot investigate a case 
against one of his subordinates in the Registry Office, and afterwards liimself try 
and convict him. 14 IV. R. 74. 

237. Where a charge of theft was reported by tbe Police to be false. Hold 
that the Magistrate ought first to liav{‘. oncpiired into the charge of theft and passed 
some orders iipon it before proceeding under S. 211 P. C. to enquire into the of- 
fence of false charge. 16 W. li. 67. 

POLI (J E ( poxocr of ) 

238. S. 27 of Bombav Act VTI of 18G7 does not empower dlie Police to pro- 
hibit the use of music in private houses. 9 i). R. 153. 

STJPERIXTENDE^^X OF JAII. ( power of ) 

239. A Superintendent of a Jail has no power under Act XXVI of 1870 U) im- 
prison for one year a night- watchman convicted before linn on a charge of aiding 
and abetting the escape of a prisonor. 

Neither had he power under Reg. XiV of 1816. 4 Ah IF. P. R. 4. 

TAliSILDAR [potver of) 

240. Madras Act III of 1869 gives a Tahsildar power to issue summonses. 6 
M. R. Kpp. 44. 


VII. KEEPING THE PEACE(PROCEDURE IN CASES OF) 

BREACH OF TRE PEACE. “ 

• 

1. The words or to do any art that may probably occasion a broach of the 
peace in S. 262 * Act XXV of 1861 were constructed to mean a wrongful act, and 
not one which the jierson may lawfully do. It was not intended that a j>erson 
should be prevented by a Magistrate from exercRing his right of })roperty. because 
another person would be likely to commit a breach of the peace, if he did so. 19 If .A'. 47. 


See.S. 491 N. Cr. P. C. 
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BREACH OP THE PEACE (enquiry as to) 

2. An order calling for recognizances under S. 280, * or for security under S. 
281 t"o. Cr. P.C. must be j)asscd at the time deciding the original case. If no such 
order is tlieii made, subsequent ]u*oceedings must be taken under S. 282 ^ and the 
parties summoned to show cause. 15 If . It. 5G. 

3. A Magistrate acts without jurisdiction in making an order binding a per- 
son to keep the peace, when there is no complaint before him of a breach of the 
])eace being likely to be committed by such person and without taking any evidence 
in the matter. 17 W. It. 35. 

4. A Magistrate has no power to make an order that an accused person should 
enter into a bond to keep the peace until after an adjudication that it is neeessaiy, 
for the ])reservation of the ])cace, to take a bond from him and until he is satisfied 
on that point, unless there is an admission by the party against whom the order i.; 
to be made. 11 IT. Jl. 50, 

5. In proceedings against persons to show cause why they should not enter 
into bonds to keep the p(‘ace^ it is incumbent on the Mivgistrate to adjudicate judi- 
cially on evidence given before him as to the necessity for hiking such security. 

And in such cases the onus of proof lies upon the paity on whose comjdaint the 
summons was issued. 2 W. P. It. 431 ; 5 N. lU. P. Jl. 80; 10 lb, 11. 1 ; 12 lb 
JL F. P. 11 GO ; 18 lb. 11. 2. 

G. A Magistrate is not competent, under S. 282, O. Cr. P. C. to order persons 
to enter into bonds to keep the peace merely upon the statement of the complain- 
ant on wiiich the summons Was granted, and without taking further evidence, or 
giving tlm parties an opportunity of cross-examining the complainant. 2 Ah Ib. 
P. A.4G1. 

BREACH OF THE PEACE (evidence as to) 

7. A*rGport of an rns])ecbor of Police and the evidence given by the same lu- 
spector are not snllioient to justify an order binding a person to kec}) the [)eace. 1 
lb. 11. 55. 

S. The High Court declined to interfere with an order passed by a Magis 
trate in a case m whicli ho ordered security to be taken for the preservation of the 
peace, where it aiqioared that the evidence was suilicieut to warrant the order, al- 
tliough such evidence was taken in the vernacular and in disregard of the provi- 
sions of S. 2G7 §0. Cr. P. C. 13 lb. li 20. 

0. Order of District Magistrate, recjuiring certain piTSons to enter into rc- 
^•(■•giiizancc and find security to kcej) the peac*^, leversed, as such order a])pe<vred t( 
have been made without any legal (‘vidence haniig been lukon aii'i rt^conled, as re- 
quired by S. 307 $ 0. Cr. P. C. 5 JL li 105. 

INFORM AT t ON (credible ) 

10. The rG])ort of a Police Ctfhccr is '"credible information” within S 28*^ 
O. Cr. l>. C. 10 lb. JL 41. 

11. A statement by a complainant f believed by the IMagistrate) that he ex- 
pected tlic defendant at any time to make an attempt on his ])crsuu or propet ty is 
credible information, w’ithin tlie meaning of S. 282 O. Cr. P. C. of an intended 
breach of tlic i^e.ice. 7 IV. R. 30. 


See S.489 N. Cr. P. C. 4 See S. 400 ]SA Cr. P. C. X See S. 49LN. Cr. P. C 
§ See S. 333 N. Cr. V. C. $ Sec S. 515 N. Cr. P. C. 
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12. A statement by a private person not upon oath or solemn affirmation, is 
not credible information, upon which alone a Magistrate should issue a summons 
under S. 282 * 0. Cr. P. C. 

Seir.ble — A rej)orL by a Subordinate Magistrate of facts within his knowledge 
would be credible information, upon which such summons might issue, but would 
not bo sufficient ground for a final adjudication under S. 288 tO. Cr. P, C. 

In order to warrant an ad judication under S. 288, there should be a judicial 
investigation, and the order should be passed upon legal evidence duly taken and 
recorded. 0 IJ. li. 1. 

13. The report of a Subordinate Magistrafe is such credible information, 
within fhe meaning of S. 282 0. Cr. P. 0. as to authorize a Magistrate to summon 
an individual named in the report and require him to enter into a recognizance to 
keep the ]ieace, although the report does not suggest that a recognizance should be 
required, but suggests other means for the prevention of disputes and the preser- 
vation of Older. 2 A/. 11. 240. 

1 1. Phe report of a Subordinate Magistrate, although it is credible informa- 
iion oil which a Magistrate of tlie District would bo justified, under 8. 280 :j; 0. Cr. 
P. (\ in issuing a summons, is not evidence on whicli he can properly arrive at a 
conclusion that the accused is hkdy to cause a breach of the peace. 

S. 8. 287 § and 288 of the Code require that evidence in such a case shall be re- 
corded, and if none is forthcoming security to koep the peace should not be de- 
manded. 8 B. li. A, J. 102. 

15. A ])etilion unsiqiported by any complaint or deposition on solemn allir- 
motion cannot be considered credible information” within 8. 282 0. Cr. P. C. on 
W'liich to arrant a Magi.strate to demand security to kc'ei) the peace. 8 \V. 11. 85. 

10. Tlierc is notliing in the Criminal Procedure Code which makes it imperative 
on a Magistiatc to confront the accused and tlie accused in a case under 8. 282 (>. 
Cr. P. and if a Magistrate considers a statement on oath of a comjd.iinant t(> be 
‘Duvdiblc information” uiidei' that section, tli ere is no reason why he should not 
call on llie accused to give secuiity, the sutheieney of such ‘‘ credible informatiou” 
being ordinaiiJy left to the Magistrate to determine. 8 lb. li. 79. 

17. Altliough it is conqietent to a Magistrate upon conviction and sentence 
for assaidt to order the accuse^d to enter iutu an engagement to keep tlic p(‘aee, yet 
having omitted te) do so, he can afterwards only institute^ proce^edings uneler S. 281 
O. Cr. P. (/., iqieeii reeeiving Some further credible iiife>rmatie)n (other than that 
whieli he derived from tlie jircvions trial ), that the parties are likely to eommit e 
breach of the jieaee. 3 A, lb. /'. li, 9G tt 97. 

18. An nujiroved charge of false imprisonment is not flic credible information 
coiiicin})lated in the law', on whicli a Magistrate may lake i ccoguizanccs to keep the 
peace. (> lb. JL 1. 

1 9. 1 1 is not nece.ssary to call witnesses in support of an information laid before 
a Magistrate previous to lequiring security for keeping the jieace. 11 lb. 11. G. 

20. It should ajipear on the face of a Magisti'ate’s order that he had recci\ed 
credible information that the persons ordered to enter into their recognizances 
were likely to commit a bveacli of the jieace, or to do any act that might probably oc 
casion a bioach ot the peace. G Ib. 11. 93). 

PECOGMZANCE. 

21. Pecognizances arc not nece.ssarv from persons acquitted by the Sessions 

.Tndge- 3 Tb. li. 33. ^ 

See S. 191 K. Or. P. C i Sec 8. 197 N. Or. P. C. ^ See. 8. 489 N. Or P. ( 

S See 8. *490 N. Cr. P O. 8 See 8. 490 N. Cr. P. C. 
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22. It is illegal and contrary to the provisions of S. 282* 0. Cr. P. C.. to take ' 
recogniknces from one person, in order to prevent another from committing a breach 
of the peace. 17 W. B. 54. 

BOND, BECOGNiZANOE malty of) 

23. A Magistrate should have due regard to the circumstances of the case and 
the means of tlie parties when fixing the amount in which the sureties should bo 
bound in a case under S. 2B4t 0. Cr. P. C, .Under .the provisions of 8.293^ O.C.P.C. 
a Magistrate cannot direct the forfeiture of a poHion of the penalty. 

Where the amount of the recognizances were wholly out of proportion to 
the nature of the dispute, and to the means of the parties, the High Court hold 
they could not interfere, but the Government might he moved in the matter. 19 
W. B. 1. 

24. A Magistrate cannot bind down parties io keep the peace Levond the 
terra of their first recognizance, without proceeding as prescribed by S. 290§ 0. Cr. 
P. C. 7 W. B, 26. 

CONFINEMENT (exten^wi of period of) 

25. It is ill(3gal and contrary to S. 290 G. Cr. P. C. to take a second recog- 
nizance before the period fixed in the first recognizance has expired. 18 H' . B. 44 ; 

9 B. L. B. App. 30. 

2G. Whore the manager of an indigo factory is obliged to enter inio recog- 
mz'^nces to keep the peace under S. 288$ O. Cr.P.C. there is no reason, nor has the 
IMagibtrato any authority, to extend the order to the proprietor of the factory also. 

The statements inadc by both the contending parties before tlio Magistrate 
must be regarded as evddonce u[)on wliich the Magistrate may act under the said 
section, if lie thinks it sufficient, without taking further evidence upon the subject. 

There is no reason why. the Magistrate, if lie is satisfied that the circumstances 
require it, sliould not make an order under S. 3'18 ^ 0. Cr.P.C. as well as under S. 288. 

By actual possession is meant, not possession by putting up a tent upon the 
land, nor merely bovlily possession, but the possession of a master by his servant, or 
the possession of a lanlord by his immediate tenant, i, e. the person who pays rent 
to him ( not, as in this case, the possession of a superior landlord to whom the occu- 
j)ier of the land did not pay his rent), or the possession of the person whc» has the 
propoi ty in the land by the usufructuary. 18 IT. J?. 11 ; 9 B. L. B- 229. 

CONVICTION {recogn^ance in cases of) 

ATTEMP'r TO MURDER {recoguizance in ease of) 

27. The prisoner was convicted of an offence punishable under S. 307 P. C. 
In addition to the sentence passed upon him under that section, the Sessions Judge, 
(lirected, under S. 280"^ O. Cr.P. C., that, at the expiration of tlio term of imprison- 
ineiit imposed, the prisoner do execute a formal engagement in a sum of Es. 100 for 
keeping the jieace towards the prosecutor for a period of one year, and in default to 
undergo simple imprisonment for that period. 

The High Court set aside so much of the sentence as directed the imprison- 
merU of the prisoner in default of entering into the required engagement. 6. 

CRIMINAL TRBBPASU {re€ognizance in ca^ of ) 

28. The order of the Magistrate directing the prisoner on the exifiration of 

* See S, 491 N, Cr, P, C, t See S, 493 N, Cr. P. C, X See S. 502 :N. Cr, P. C, 
^ See S. 499 N. Cr. P. C, | See S, 497 JT, Cr, P. C, f See S. 530 N, Cr, P. C. 
f See S. 489 K Cr. P. C. i ^ 



135 


KEEPma THE PEACE (PROCEDURE IN CASES OP). 

Ms sentence for the offence of criminal trespass, to execute personal recognizances 
to keep the peace, was upheld as legal and necessary. 7 JK R 14, 

29. On a conviction for criminal trespass under S. 447 P. C., the Joint Ma- 
gistrate added to sentence of imprisonment an order that the prisoners should give 
recognizances to keep the peace. The Sessions Judge recommended that the 
order as to recognizances should be quashed, as criminal trespass was not one of the 
offences detailed in S. 489 N. Or. P. C. for which such recognizance could be taken. 
The High Court declined to act on this recommendation, holding that there was no- 
thing illegal in the Joint Magistmte’s order, the conduct of the accused clearly pointing 
to an intention to commit a breach of the peace. 20 W, li. 37. 

30. A charge of criminal trespass and mischief was dismissed. Thereupon 
the Magistrate recorded an order in the presence of both parties, calling on them 
to show cause, on a day fixed, why they should not enter into recognizances to keep 
theyieace; Held, it was not necessary also to issue a summons to them under S. 283* 
O. Cr. P. C. 2 U. L. li. App, 28. 

HOUSE TRESPASS (reof^gnizanct in case of ) 

31. A conviction of house-trespass by a Subordinate Magistrate was reversed, 
on appeal, by the Magistrate of the District, who, moreover, directed the Sub- 
ordinate Magistrate to take a rccognizance-bond in the sum of Rs. 50 from the 
accused, that he would not, for one year, enter the house, and would not commit a 
broach of the peace ; — Held by the High Court that the order directing the recogni- 
zance \>ond to be taken should be set aside, as having been improperly made by the 
Magistrate in the absence of the accused, and upon the suggestion of his adversary, 

Scmble the order was also illegal, as not authorized by S. 280, f 0. Cr. P, C. 
or any other section of the Code. 3 B. R. 1. 

HURT, GRIEVOUS (rccoguizance hi case of) 

32. In a case in whicli an accusc'd was charged with voluntarily causing 
grievous liui’t, the Magistrate convicted him of that offence, and also ordered him 
to furnish recognizances to keep the peace: Hefd that as the Magistrate had jurisdic- 
tion under Chapter 18 O.Cr. P. C. to pass the latter order regarding recognizances, 
the Sessions Judge co\ild not, on appeal, while up-holding the conviction for grie- 
vous hurt, cancel the ordtu* as to take recognizances, the evidence on the record be- 
ing sufficient for that purpose. 13 W, 11. 73. 

RIOT (recognizance in case of ) 

33. It is not necessary that there should be a conviction of rioting, in order 
to admit of a Magistrate taking recognizances to keep the peace. 1 W. li. 46. 

RIOT, SIMPLE ASSAULT <fec. (recog7iizanc^ in cases of) 

34. S. 280 0. Cr. P.C. does not refer to offences affecting the human body, 
but to cases of riot, simple assault, or other breach of the peace, being an offence against 
public tranquillity. 4 A. W. I*, li. 154. 

35. Parties who are not stated by a Magistrate to be likely to commit a 
breach of the peace, or to do any act that may probably occasion a breach of the 
peace, cannot be called iij>on to enter into recognizances to keep the peace, simply 
because they did not iuterfere when they might have done so between the persons 
actually quarrelling so us to prevent a riot, their laches in this respect not bringing 
them Avithin the purview of JS. 282J O. Cr P. C. 19 W. li. 32. 

DISCHARGE ( of recogrdzunce ) 

36. A Magistrate may, under S. 291§ O. Cr. P. C., cancel an order passed by 

»^Sr"492 N. Cr. P. C. t See S. 489 N. Cr.P. C. J See S. 491 A. Cr. P . C. 
S Sec S. 500 A. Cr. P. C, 
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him under S. 282 * of that Code, summoning a pen?on to show cause why lie should 
not enter into a bond to keep the peace. 10 TK. li. 40. 

37. Where a Magistrate who apprehended a broach of the peace eventually 
discharged the recognizances which he had compelled the parties to give, it was 
held that ho exceeded his jurisdiction when he also gave directions as to the disi>p- 
sition of the property in dispute between the parties. 13 TK. 44. 

EXECUTION (of recognizance) 

38. A Magistrate has not power to mitigate the penalty entered in a recogni- 
Kince bond. Such bond must be enforced to its full amount, unless Government 
forego a portion of the penalty. 1 B. li, 138. 

39. Where a person has been bound down by recognizance not to commit a 
breach of the peace, the amount of the recognizance cannot be recovered from him 
if he is guilty of an offence, such as theft, which does not amount to a In-each of 
the peace, or which is not likely to occasion a breach of the peace. 18 IT. li. 63. 

FORFEiTUiiE (of recognizance) 

40. Where the terms of a bond to keep the peace are general, the recogni- 
zances may be forfeited on any breach of the peace, whether the a.««8ault be commit- 
ted against the person on whose charge the bond was originally taken or not. 
15 W, If. 14; 6 B. L. E. A2^p. 66. 

41. Quere. — When recognizances are forfeited, is a Magistrate bound to for- 
feit the whole amount of the bond, and is the power of reducing the sum to a pen- 
alty corresponding to the breach of the peace confined only to the Government. 
15 W, R. 87. 

42. In a case in which proceedings are taken for forfeiture of recognizances, 
the person against whom they are held is competent to give evidence on oath on his 
own behalf. 15 W. B, 87. 

43. There must be a regular judicial trial and legal enquiry before an order 
to forfeit recognizances can be passed, and the evidence taken should be recorded 
in the presence of the accused, or in*the presence of an agent of the accused duly 
authorised to appear in such enquiry. 12 W, If. 54 ; 3 B. L. li. App. 155. 

44. Before a recognizance can be forfeited, it must be proved that the person 
accused has either personally broken the peace or abetted some other person or 
persons in breaking it. The mere fact that the accused is a serrant of one of two 
rival parties for whoso benefit the breach took place is not sufficient. 11 W. E. 52. 

45. A executes in District E, a recognizance to keep the peace towards B. A- 
was afterwards convicted in District S. of having assaulted B in that District- 
Held, A had forfeited his recognizance and the Magistrate in District E. could pro- 
ceed against him under S. 293t O. Cr. P. 0. 2 B L. E. A. J. 11. 

46. A person was bound down under recognizances to keep the peace towards 
all Her Magesty’s Subjects for a period of one year. Some time afterwards he wrong- 
fully confined, and extorted a sum of money from two ryots, who were supposed to 
have committed theft on his lands, he being for such offence fined and his recogni- 
zances forfeited. Held, that the matter ought to have ended with the fiue. For the 
ryots not having offered any resistance, no breach of the peace took place, and the 
amount of the recognizances could not be taken. 19 W. R. 48. 

47. Where A has been bound over to keep the peace under S. 281 JO. Cr P. 
C. at the instance of B, a Deputy Magistrate is not competent to order him to en- 
ter into fresh recognizances to keep the peace on account of fresh disputes with C. 
but should refer tlie case to the Court of Sessions under S. 298§ 0. Cr. P. C. 15 IK. 
R 18; 6 L.E. ApjK 116. 

=#‘Soc/S. 401 K Cr. P. 0. f See JS. 502 K Cr. P. C. 1 See 874^ N. Cr. P.“T\ 
j See S. 507 N. Cr. P. C. 
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SECURITY. 

48. A Magistrate is not justified in increasing the amount of security and in 
demanding snrities on a summons to sliow cause which provided only for a recogni- 
zance of much smaller amount, and made no mention of surities at all. 18 W, 2i. 61. 

13REACII OF THE PEACE. 

49. * To justify an order under S. 491 N, Cr. P.C. calling on a pci‘son to give 
security to keep the peace, there must be a reasonable probability of a breach of 
the peace being committed, and not merely a bare possibility of a l^ach of the 
peace. 20 W. IL 57, 

CONFINEMENT {extension of 'period of) 

50. The period for which a prisoner can be bound down on security to keep 
tlie peace is one year from the date of his release from imprisonment. G W. R, 71. 

51. AYliere a matter in respect of which further security to keep the peace is 
required is the same as that before the Magistrate on the first occasion, the case can 
only be dealt with under S. 290 Cr. d?. 0. 7 W. E. 23. 

52. Not witli standing that a person has been bound down by bond to koep tho 
peace for a stated period, a Magistiuto has power, under S. 290 to increase the 
amount of the security required before the expiry of that period. 13 W. R, 58. 

NOTICE. 

53. Notice to chew cause why security should not be demanded must bo served 
before a Magistrate can pass orders requiring security to keep the peace. 9 W.R, IG. 

ORDER (for seatrit^) 

54. An order directing a person convicted of an offence to find security to 
keep the peace should be simultaneous with the conviction, and should not provide 
for an engagement to be executed at a future period. 4 A. W, Jf. R. 154. 

TENAi.TY {^recover!/ of— from mreiy ) 

55. S. 294 + O. Cl*. P. C. does not authorize tho imprisonment of sureties- 
4 JA R, App, G9. 

SUaMMONS. 

56. An order directing certain persons to enter into recognizances of Its. 500 
each, conditioned to keep the ])cace for the period of one year, without first summon- 
ing them to show cause why tlicy should not be required so to do, is irregular, and 
will he quashed. 2 N. W. J\ 11. 189. 

57. It is essential to the validity of a summons is.sued iiiidor S. 281 J 0. Cr.P. 
C, that it should contain the substance of the information by which the Magistrate 
is moved to act. 3 A". W. P. R. 9G <0 97; 15 W. R. 43. 

58. A separate summons should bo issued to each person ro(|iuLed to furnish 
security, and a separate bund taken from each, which should be in the form re(|uir- 
ed by the Code, and in the order the Magistrate should state the ]>eriod for which 
the person against whom the order is made is to be imprisoned if he fail to comply 
with it. 3 N. W. 1\ R. 90 tSc 97. 

59. In a case in wliich parties are summoned to show cause why they should 
not be bound down to keep tho peace, the proceedings should be conducted with 
due regard to the provisions of }8. S. 491 and S. 492 N. Cr. P. C. and the summons 
should distinctly specify the amount and nature of the security required, and the 
time for which the security is to run. 20 W. R. 3G. 

GO. Although a Magistrate 'may summon a person on credible information to 
show cause why he should not be bound over to keep the peace, he cannot, under 

^ See. g. 499N. Cr, P. 0, f See. S. 503 N. Cr. PrcrfSee. S. ^^ON.^ciTp. C. 

Q 
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S. 491 N. Cr. P. C. bind over such person to keep the pence until he has adjudicat- 
ed on evidence produced before him by the person accused. The notice to tlie nccus- 
ed should give him sufficient time to come into produce his evidence. 20 IK. U. 18; 
12 W. E, 16. 

Gl. Before proceeding to bind parties to keep the pence, summonses should be 
duly issued to the witnesses, who should be examined in the presence of the 
The accidental presence of any agent is not, lei^all}^ speaking, such presence before 
which an examination is legally sufficient. IG IK. li. 45. 

62. No security can be legally demanded from persons convicted of th eft. 
7 F. E. 57. 


VIII. LAND OR WATER ( DISPUTES CONCERNING 
RIGHT OF USE OF) 

BOUNDARIES. 

1. Where the dispute is as to a common boundary between tw'o contiguoii.s 
estates, the Magistrate, instead of attaching the boundary land, should lind for one 
party or the other, with reference to the point of possession. 4 IK. E. 26. 

BREACH OF THE PEACE. 

2. Tbe provisions of S. 318 * O. Cr. P. C. are substantially complied with 
when the Magistrate states that he is satisfied that tlie disputes hotween the parties 
was likely to induce a breach of the peace, and records his opinion that tlie only 
way of bringing those disputes to a satisfactory settlement was by proceeding under 
the section quoted. 8 TK. E. 83. 

3. Where a Magistrate thinks that the acts of the accused ore likely to lead 
to a breach of tlie peace, and tlieir statements as to possession of land are ffdse, ho 
may proceed to try whether the accused should not be charged with unlawful as- 
sembly. 9 TK. E. 18. 

4. Wlicn both the disputing ])artics ar(‘ examined and state tliat men wore 
collectctl by their opponents for the ])urposo of commit hug a breach of the peace, a 
Magistrate is justified, without enquiring who was the aggressor or the aggrieved 
])arty, to proceed under S. 318 (). P. C. and to take whatever steps archill hi.s 
opinion necessary to prevent a breach of the peace. 15 IK. U, 85. 

APPLICATION. 

5. Application by parties also have been found not to have been in possession, 

to s«t aside proceedings of a Magistrate under S. 318 0. Cr. P. C. which are 
taken in order to prevent breaches of the peace ought to bo made without aiiv 
delay. 19 TK. E- 39. ^ 

CERTIFICATE {nnder Art, XJYII 1860) 

G. A Magistrate cannot proceed under S. 318 0. Cr. P. C. in a case of dis- 
pute arising out of a right of succession to a muth and its apfiurtenances, but 
should apply to the Judge under the provision.s of Act XTX of 1841 to appoint a 
curator, or make some order with regard to the - property, till the right of succes- 
sion is determined. The grant of a certificate under Act XXVII of fsGO does not 
decide tbe title to such land. 11 TK. R. 23 ; 2 1?. L. R. A. J. 27. 

7. A certificate under Act XXVII of I8G0 simply empowers the person 
to whom it is granted, to demand and receive the debts due to the deceas^^d, and is 
in no way a determination of a competent Civil Court of tbe right of such person to 
poss ession of land under attachmen t under S, 319 f 0. Or. P. V. 9. F. E. 18. 

^ See S. 530 N. Cr. P. C. f See S, 531 K Cr. p7a 
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ENQUIRY ( as to breach of the pence, ) 

8. The enquiry contemplated by Chapter 22 of the 0. Cr. P. C. is a personal 
inquiry before the Magistrate who makes the order. 4 M. B. Ap)p. 20. 

9. To satisfy the requirements of S. 318 O. Cr. P. C. a Magistrate must 
himself enquire into tlio likelihood of a breach of the peace happening, and must 
come to a judicial decision upon it ; and in conducting the subse(pient investigation 
he must examute the witnesses whom the parties have tendered, 9 IF. B. 61 ; 6 M. 
11. App. 4 ; 18 11^. ii. 4. 

10. In a case under S. 318 0. Cr, P, C. a Magistrate need not summon wit- 
nesses, but may })roceed on investigations conducted by the District Police if he con- 
siders that tliey show that a breach of the peace is likely to occur. 11 W. B. 36. 

11. Although there is no provision in Cliapter XXII of the 0. Or. P. C. for 
the summoning of witnesses, it is the duty of a Conrt in cases of breach of the 
peace under S. 318, if the parties cannot produce their witnesses, to issue summon- 
ses for their attendance, 18 IF. B, 64. 

12. A mere local enquiry and statements of parties not on oatli are not suffi- 
cient data on which a Magistrate can decide under S. 318 O. Cr. P. C., wdiat party 
is in possession of land with regard to which a breach of the peace is apprehended. 
16 IF. B. 1 3. 

13. No enquiry should be made nor order giving possession to one side or 
•the other passed under S. 318 0. Cr. P. C. save on the supposition that the dispute 
is likely to cause a breach of the peace. 2 IF. 7^. 44. 

14. Two investigations under S. 318 O. Cr. P. C. were before a Magistrate 
who, a^cr deciding one of the case's, remarked on tlic otlier tliat, because the land 
adjoined, he had taken the evidence in the tw^o cases together and found it nnneces- 
sary to continue the enquiry further. Held under S. 404 ^O.Cr.P.C. that the parties 
kept ou of ])Osscssion were entitled to a full enquiry. 8 IF. B. 63. 

15. When an application has been madefto the ]\Ingistrat(‘ for tlie removal of 
a wall under S.S. 308 t and 320 JO.Cr. P.C. as aOectiug the public convenience, the 
High Court will not comj)cl the Magistrate to proceed under S. 320 upon a differ- 
ent ground, namely, to enquire whether the laud on which the wall was b\iilt wa.s 
open to the use of the complainant’s ])eople. 5 IF. B. 66. 

16. The Deputy Magistrate’s order awarding absolute possession of the land to 
the plaintiff, was quashed fl) because the Deputy Magistrate was bound under H. 
318 0, Cr, P. C,to enquire into the fact of possession and decide accordingly, and 
according to his own statement tiie possession was found in tho defendant ,• and (2) 
because the plaiutill claimed only a right way over the land and not [)Ossessiou of it, 
1 IF, B. 25, 

EVIDENCE (as to breach of ihepcace^ 

17. When the party summoned shows cause, the Magistrate in taking evi- 
dence should look not merely to tho question of ])Ossession, but also whether ho is 
satisfied that there was a probability of a breach of the peace. 15 IF. B. 44. 

18. Before instituting proceedings under S. 318 0. Cr. P. C. a Magistrate 
must satisfy himself on legal evidence that there exists a likelihood of a breach of 
tho peace and also record a proceeding stating the grounds of his being so satisfied. 
16. IF. B. 64. 

19. In a proceeding under S. 318 0. Cr. P. C. the finding of the Magistrate 
that be believes that a dispute exists likely to induce a breach of the peace must 
depend upon legal evidence in the case which ho is investigating. A Police report is per 
se no legal evidence in such a case. 15 IF. R. 42 ; 16 W.R. 17 ; 6 B.L.B, App. It51. 

See 8/297 N. Cr. P C. tSee8. 521 N. Cr. P, C. JSeeS. 532irCn P. a' 
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20. In a case of dispute regarding land between A and B ( the latter a resi- 
dent of another district), a Deputy Magistrate, on the report of tlie Police that th(5ro 
were serious apprehensions of a breach of the peace, summoned not only A and tho 
servants of B; but also J3; and without taking any evidence against 1>, found him 
guilty with the rest, under S. 497, Cr. P. C. and directed him to enter into a 
bond and to find security to keep the ]>eacc. Held, that the order as regards B was 
illegal: it was accordingly set aside. 20 TF. 7?. G8. 

21. When in a case under S. 318 0. Cr. P. 0., a Magistrate has taken any 

evidence, ho is not justified in refusing to proceed with tho case becaustJ the j)arties 
neglected to file written statements on tho day fixed for filing the statements 11 IF. 
R 9. 

iXFORjrATioN ( of breach of th^ ) 

22. In a case of disputes concerning the possession of land under S, 318 O. 
Cr, P. C. the Magistrate has no jurisdiction to interfere unless he is first satisfied of 
the existence of a dispute likely to cause a broach of the peace. 5 IF. R. F. D. 11. G4. 

23. Held that it would be highly technical and unnecessary to inU'rfere with 
a Magistrate’s order under S. 318 O. Cr. P. (I on the giound that tho IHagistrato 
had not formally stated that he was satisfied that a dispute likely to induce a i>reach 
of the peace existed, when obviously the Magistrate had information of that kind 
before him. G IF. R. 4. 

24. Under the provisions of S. 318 O. Cr. P. C., the Magistrate should speci- 
fy the nature of the information received by him, and state the principal facts which* 
by the exercise of a judicial discretion he derives therefrom, and which in his jmlg- 
ment constitute grounds for believing tliat a dispute concei'iiing certain land exists 
which is likely to induce a breach of the peace ; and the roobokaree which S. 318 
prescribes should jdainly set nut, without Reference to any other documents at all, 
the actual facts which constituted tho ground for such belief on the part of the 
Magistrate. 10 IF. D. 10. 

EJECTMENT. 

23. On a charge of forcible ejectment, a Magistrate has nothing to do with 
the rights of the parlies to the land. 7 IF. R, 1 2, 

NOTICE. 

2G. There is nothing in the law which enjoins the serving of notice upon all 
the CO sharers in an estate which may in some shape or other form the subject of a 
litigation under S. 318 0. Cr. P. (I The only parties entitled to notice are those 
concerned in the dispute which is likely to induce a breach of tho peace. 18 W.US)!, 

27. The mere service of a notice upon a mofussil iKcib who takes no stops what- 
ever to consult his employer or act under her directions, is not snuh a notice as is 
contemplated by S, 318 0. Cr. P. C. in a case of dispute regarding possession of 
land. 17 IF. R. 9. 

28. Prompt action is generally requisite in cases of dangerous disputes regard- 
ing the possession of land. G IF. R. 4. 

POSSESSION. 

29. The actual possession intended by Chapter 22 0. Cr. P. C. docs not in- 
clude the occupancy of a mere trespasser. 6 M, R. Apjj. 13. 

30. It is a misconception of the aim and object of the law as well as a waste of 
time to tho Court and of money to the parties, to come up to the Court under S. 
318 0. Cr. P. C., with questions of title to possession of land, which can only be 
settled in a Civil Court. 17 W. R. 3. 


Se^l S. 530 N. Cr. P, C, 
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31. In a case of disputed possession likely to lead to a breach of the peace, 
the Magistrate, instead of merely binding doAVn the parlies to keep the peace, and 
declining to interfere further, is bound to dispose of the question of possession un- 
der S. 318. *O.Cr. P. C. 4 W. U. 12. 

DEFENc E {right of^in land dispute) 

32. Where A is in actual peaceable possession of land, P’s attempt to recover 
possession of it by force is an illegal act which A has a right to resist. If B uses 
force in carrying out his attemj)t, A has a right to oppose force to force to inflict 
upon B such injury as is necessary to compel him to desist. 7 W. B. 112. 

33. A Magistrate cannot, under S. 318 0. Cr. P.C., decide as to the respective 
claims or rights to actual possession nor act upon former decisions to j)rove previ- 
ous title or possession. All that he has to do is to find which party is in actual possi- 
essiou. 7 W, 11. 2C. ; 17 W.R 59; 

ENQUIRY {info the fact of 2 '>ot 8 ession) 

34. A Magistrate, under S. 318 O. Cr. P. C. is to enquire into the question 
who is in actual jiossession of the propeiiiy*!!! dispute, without considering liow that 
possession has been obtained. G B. 11. A. J. 30. 

35. In proceedings under Chapter XX O. Cr. P. C., a Magistrate should 
not hold a lengthened and protracted investigation, but should make a speedy and 
summary en<]uiry into the fact of ]»08ses8ion, and pass, witli as little delay as pos- 
sibl(5, an order declaring the party whom lie finds in possession entitled to retain it 
until ousted by due course of law. 11 W. R. 3G. 

3G. In investigating a case of (lis])ute as to land between two parties under c. 
22 0, Cr. P. C., a Magistrate found that one party was in possession, hut there 
being a charge against both parties of rioting under S. 147 P. C., he ])uni8hed both 
parties. Hold that the party in possession were protected by 8. 104 P. C. in main- 
taining their possession, and the punishinent inflicted on them was accordingly remit- 
ted. 10 IP. R. G4. 

37. A Magistrate has a discretion whethef ho will inU^rfere in a case of a dis- 
pute relating to the j)ossession of land under S. 320 +0. Cr. P. C. The complainant 
must make out a sulfieient case for the summary interference of the Magistrate un- 
der that section. 1 1 TP. R. 3. 

38. Where complainant applies te be restored to possession under S. 318 0. 
Cr, P. C., the question of possession will require determination. 2 xV. IP. P. P. 82 ; 2 
TP. R. 31; G IP. R. 50. 

39. In a case of disputed possession of land under S. 318 O. Cr. P. C., — Held 

that the Magistrate was wrong in not recording a sufficient proceeding showing tho 
grounds upon which he was satisfied that the dispute was one likely to lead to a 
breach of tlie peace ; and that, if the parties consented to waive that point by con- 
senting to go into the whole question, tho Magistrate was Avrong in taking tho title 
of one person facie evidence of his j)ossession, and throwing the onus on 

tlie other, and precluding that other from proving Ids title. G TP. R. Gl. 

40. The order of a Deputy Magistrate in a preliminary proceeding under S. 
318 O. Cr. P. C., requiring both j)ai'ties to })roduce “a written statement of their 
rcH])Cctivo claims to the share la dispute', was held to mean that tho parties were to 
file tlieir statement ih respect of their elaims to possession ; and tho Dojnity Magis- 
trate having subsequently retained in possession the person whom he found in pos- 
session, his j)roceeding was considered sufficient, notwithstanding that the order 
passed by him Avas adverse to an absent co-sharer. 18 TP. li. 24. 

EVIDENCE (as to 2>ossrsfslon) 

41. The possession regarding which parties arc required to give ]>roof in a 
” Sec 530 N. Ci. P. C. •} See 8. 532 N.Cr.P.C^^ 
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case under S. 530 Act X of 1872 relating to a dispute for land in respect of which 
a broach of the peace is R})i)rehended, is possession at the time the proceedings are 
instituted by the Magistrate, and not jDOSsession at the time the Magistrate comes to 
his decision. 20 TU. Jl 51. 

42. The ruling of a Civil Court that a plaintiff in a cei-tain case had alleged 
title and undisputed possession, but had in no way proved that allegation, is not 
Huch an order as would justify a Magistrate, under S. 318 ^ O. Cr P. 0., in putting 
him out of possession in favor of another party. 11 W. R, 43. 

43. Where a Magistrate proceeding under S. 318 0. Cr. P. C., decides on 
the evidence in favor of a party as being in possession of the disputed laud, the liigli 
C’oui-t cannot re-consider the Magistrates' decision and decide which party is in ac* 
tuul ])ossession. 15 IP. R, 86. 

44. In a dispute for possession of land under S. 530 Act X of 1872, the written 
report of an Ameen who was deputed to hold a local enquiry is not sullicient by 
itself to justify an order retaining a party in possession until ousted by due course 
of Jftw. 20 IP. R. 57. 

45. In order to give a Magistrate jurisdiction to make an order regarding the 
possession of land under 8. 318, he must be satisfied that there exists a dhpulo 
like]}' to induce a breach of the peace, and he must reeorti the grounds of liis being 
so satisfied, It is not sufheient tliat there is a mere scintilla of evidence, but there 
must be some evidence from which the Magistrate may reasonably diaw the neces- 
sary conclusion of fact. The question whetlier any such evidence existed is one for 
the consideration of the High Court, 4 M. R, App. 4’J, 

L.\XD DISPUTES {power of Mapiafrafr in, casea (f) 

46. S. 320 t O. Cr. P. C. gi\es .special juiisdiction to Magistrates with full 
powers, and, in cases provided for by it, ilic general jiower given to any Magistrate 
by S. 62 :{;(), Cr. P. C. is barred. 3 3f. R. A'pp. 23. 

47. A Magistrate is quite justified in preventing a person fioni entering upon 
land in the possession of another. 3 IF, 11. 10. 

48. In a dispute concerning land, the Magistrate having found one party to 
bo in possession, liad no power to give the opposite party found not to be in posses- 
sion, permission to cultivate the disputed land jieuding the decision of any possess- 
ory action he might bring under S. 15 §Act XIV of 185‘J, 18 TF. J{. . 27. 

49. The power of attaching land regarding which there is a dispute conferred 
on a Magistrate by S. 318 O. Cr. P. C., extends to disputes as to })Ossesbion of 
land of which rival zemindars are in possession by their ryots. 15 TF. R. 1. 

50. There arc no “general powers” in any law which autliorize a Magistrate 
to issue orders, directing tliat a party shall be kejit in peaciiable possession of land. 
8ucli orders were therefore, cancelled as without warrant of law, the procedure pre- 
scribed in S. 318 O. Cr. P. C. not having been observed. 9 IF. R. 20. 

51. S. 318 0, Cr. P. C. refers only to disputes concerning land, but not to a 
dispute as to the right to collect the rents of a joint undivided estate in a certain 
proportion, 'the latter must be dealt with under S. 26 Peg. Y of 1812, as amended 
by Keg. V of 1827. 18 TF. R. 36. 

52. S. 320 0. Cr. P. C. is not intended to provide a substitute for a civil 
suit to declare the rights of the parties, but only empowers the Magistrate to order 
that possession shall not be taken by any ]>arty to the exclusion of the juiblic, un- 
til the party claiming possession obtain a decree for exclusive possession. 6 IF. ii.74. 

% See S.530 N. Cr. P. C. 4 See S. 532 X. Cr. P. C. J See S. 518 X. Cr. P. C. 
§ Kepealed by Act IX of 187 1, 
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53. A Magistrate ought not to interfere, under S. 318 * 0. Cr. P. C., with the 
execution of a decree of the Civil Court. If called in to interfere at all because he 
is apprehensive of a breach of the peace, he should, under S. 319 t 0. Cr. P. C. 
jnaintain in possession the person who has been actually put in possession by a 
deci-ee of the Civil Court. 6 W, R. 10. 

54. The purchaser of an interest in land at a sale in execution of decree ob- 
tained an order for possession under S. 263 or 2G4 Act VIII of 1859, and a dispute 
arose between him and another person who had some interest in the laud, as to 
what passed under the sale certiheate. Without ascertaining the rights of the par- 
ties, the Magistrate made certain orders, the etfect of which was to exclude the auc. 
lion -pure baser for soine time from, exercising the right alleged to have passed to 
him under the purchase. Held that the Magistrate ought to have made no order 
at all with reference to the property, leaving it to the parties to determine their 
rights in the Civil Court, and that he had ample power under the section to do 
what was necessary to prevent a breach of the jyaace. 

The High Court may interfere with and quash an order passed by a Magis- 
trate under S. 62 "j; O. (h-.P.C. when the order is such that it was beyond the power 
and out of the jun.sdictiou of the Magistrate to make it. 

Whether pleaders have a right to be heard in such cases. 17 TF. 11. 37. 

55. A ^Magistrate has jurisdiction, under S. 31^0. Cr. P. C,, to prevent 
breaches of the peace in i>laees wli<‘re the rivers have dried up. The jurisdiction that 
•was once there under 8. 30 § 0, Cr. P, C. is not taken away by resisoii of the laud 
having appeared and the water disappeared. 

It is not competent to a party who, when there is no clear evidence of actual 
possession, puls in certain documents which would be evidence of title and invites 
the Magistrate to consider them as hearing upon the fact of possession, to object after- 
wards that the J\lagistrato has gone into the question of title. 

When a Magistrate is not satisfied that either of the contending parties was in 
actual [losscss'ion, his proper coinse is to attack the pr(.)[)erty, and not give either 
party what might he supposed to be the advantage of a finding on his part that 
there was possession. 

Where a l^Iagistrate made an order under S. 318 without previously recording 
^ j)VOCeeding, his order was annulled, and the cash sent back to him that ho may-pro- 
ceed under the section. 17 IF. U. 53, 

LAND DISPUTE ( fowtv of Sessions Judge in case of ) 

56. A Sessions Judge has no power to interfere with an order of a Magistrate 
attaching disputed laud under S. 319 U. Cr. P. C, 15 IF. U. 1. 

PllOCEDUIlE ( in case, of disputed possession of laud) 

57. Before j)as8iug an order in a ca.se of disputed possession of land Ac. thft 
procedure enjoined by S. 318 0. Cr. P. C. ahoiild be carried out 3 IF, R. 9. 

PROCEEDINGS ( in case of land dispute ) 

58. The omission of a Magistrate to record a proceeding in a ease of disputed 
possession of land is not a mere informality in procedure, but renders the whole 
of the Magistrate’s proceedings illegaL 4 IF. R. 26- 

59. It is not necessary that the pi’oeeeding required by S. 318 0. Cr. P. C. 

should be recorded in a particular form or on a separate sheet : it is sufficient if 
it bo recorded, 10 TF. R. 16. • 


* See S.530 N. Cr. P. C. f See S. 531 N. Cr. P. C. X See S. 518 N. Cr. P. C. 
I See S. 67 N. Cr. P. C, 
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WATEK. ( of ) 

GO. Ill deciding a dispute as to a right of water, tlie^ Magistraj:e must follow 
strictly the course pointed out by chapter 22 0. Cr. I’. C. 7 TU. h. 45. 

Gl. AVlioro two parties have a dispute before a Magistrate as to the right to 
Ihc use of water wliich the party coinplaiiW against had euibatikcd, the MagistnUe 
should proceed under chapter 22, and not as for a nuisance under chapter 

of the O. Cr. l\ C. 13 W. R. 51. 

WAY i rif/hi of) 

62, Eight of way is a right of use of laud within the meaning of S. 320 * 0. 
(-r. P.C. 4 Jf. R. App. 12. 

G3. G2 0. Cl. P. C. does not apply to a private dispute between two parties 
relative to a path. 10 IF. R. G. 

64. A Magi.strate is hound under S, 320 O. Cr. P. C. to investigate a case in 
which the cunipiainant alleged that his right of way liad been interfered with, and 
ought not to refer the complainant to the Civil Court. 14 IF. R. 28. 

G5. Although a road may be a private one, a Deputy Magistrate lias jurisdic- 
tion to make an order under 8. 308 fO. Cr. P. C. if it appears that S. 320 applies 
to it, that is, if it is open to the use of a certain class of persons who used it a few 
days before the occurrence of the dispute. 19. TV. R, 33. 

6G. In a case of dispute concerning a right ofway, the Magistrate, instead of 
deciding against the complainant on the ground that he already has another way of ap- 
proach to his own house, ought to enquire whether or not the new road has been in 
the use and occupation of the complainant, and, if so, to retain him in it, leaving the 
owner of the land to determine the question of right to the easement in the Civil 
Court. 

S. 320 0. Cr. P.C. does not require that there should ho an apprehended breach 
of the peace before the aiithoritie.s can interfere to decide a right of way. 2 IT*. /uG4. 

67. Where land is acquired by Government for public purposes under Act VI 
of 1857, the title of Government to the land is absolute, and the pahlic Lave no right 
of way over it. 14 IF. R. 72. 


IX. LUNATICS. 

1. Course to he pursued when on the trial of a prisoner the Court may enter- 
tain doubts as to his sanity. 1 B. R, 33 ; 1 IF. R, 1. 

2. The absence of all motives for a crime when corroborated by independent 
evidence of the prisoner’s previous insanity is not without weight. 1 IF. R. 19. 

3. A prisoner, who i.s insane and unaccountable for his actions, and therefore 
incapable of making his defence instead of being tried, should he dealt with accord- 
ing to S. S. 389 J and 390 § O. Cr. P.C. 1 IF, R 11 ; 3 TF. R 57. 

4. When a prisoner is found to he insane at the time of his trial, the proper 
procedure applicable to his case is that prescribed by S. S. 391 $ and 392 IF O.C.P.C. 
9 IF. R 23. 

5. Where an accused pe rson was found aft cr examination to be of unsound 
mind, — Held, tliat the Magistrate should not have proceeded to acquit the piisoner and 
directed him to he kept in custody, hut slmld have stayed farther proceedings 6 IF.R 54 

^See. S. 532 N. Cr P. C. t See. S. 521 N. CrPTc. t See. S. 425~N. Cr.~P. c7§^ 
S. 42G N. Cr. P. C. $ See S. 427 Cr. P. C. IF See S. 428 N. Cr. P. C. ' 
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G. Wliere a prisoner was declared by the Civil Surgeon to be insane at the 
time he was called on to make his defence, it was lield that it was irregular to ac- 
quit him. Proceedings sliould have been stayed and the prisoner detained, pond* 
iiig the orders of Government. 10 TK. R. 37. 

7. A Magistrate rightly commits for trial at the Sessions a prisoner charged 
with murder, whom he finds to be sane at the time of the preliminary investigation, 
although he was insane when he committed the act. 9 IP. R. '23. 

8. 'VYliere a Magistrate Ims kept in custody an insane prisoner and reported 
the case to Government, his successor, instead of striking off the case, is bound to 
resume the investigation under S. 391 0. Cr. P. C. 6 IT. R. 3. 

9. The f:ict of unsoundness of mind is one which must be clearly and dia- 
linctly proved, before any jury is justified in returning a verdict under S, 84 P. C. 
20 W. It 70. 

10. Held, having regard to the provisions of S. S. 232 and 425 N. Cr. P, C. 
that where an accused i)erson at bis trial ap]iears to the Sessions Judge to be of un- 
sound mind, the trial of tlie issue of insanity is part of the trial of the accused, and 
ought to be tried by the Jury, and not by the Sessions Judge personally. 19 1K.R15. 

11. A Sessions Judge in his charge to the jury told them that in his judgment 
the accused was at the time of his trial exhibiting symptoms of nnsoundness of 
mind, and he directed them to find whether the accused was insane at the time he 
committed the offence. Held that the issue as to whether the accused was of 
unsound mind at the time of the trial and incapable of properly making his defence 
was a preliminary issue to that put by the Sessions Judge, and should under S. 
425 N. Cr. P. C. have been first submitted to the jury. 19 W. E. 26. 

12. The prisoner was convicted of murder and sentenced to death. But 
before confirming the sentence, as doubts weie entertained of her sanity, the case 
was referred to the Sessions Judge with instructions for fuither empiiry. 2 W.E. 33. 

13. Case in which the prisoner, notwithstanding that he had been convicted 
by the Sessions Judge, was acquitted by the High Court on the giound of insanity 
under S. 393 * 0. Cr. P. C. and direcUd to he kept in safe custody, pending the 
orders of the Local Government to be applied for by the Judge, 7 W. R. 42. 

14. On the acquittal of an accused person on the ground of insanity, the 
Court should proceed under S. 394 f O. Cr. P. C. and report the case to Govern- 
ment. 1 W. R. 15. 


X. MAINTENANCE. 

CHILDREN ( mahitenance of') 

1. No order can he passed under S. 316 | O. Cr. P, C, for the maintenance 
of an nnborn child. 3 iV. W. P. R. 70. 

2. An order made under S. 316 O. Cr. P. C., fixing a sum for the mainte- 
nance of a child, containing a prcfspoctive order for an increase of the amount award- 
ed as the child grows older, is unauthorized by the law. 2 N. W. P. R, 454. 

3. Where the Magistrate, under S. 316 O. Cr.P.O. ordered a person to make a 
monthly allowance for the siip})ort of an illegitinmto child: Held by the majority of 
the Court {Markhy J. dissenting) that there was no conviction of an offence, and that 
consequently no appeal lay. 7 TK. R. 10. 

4. The circumstances that the fat her of an illegitimate child is 16 years old 

^o^29N.Cr. P. C. tSeeS. 430 N. Cr. P. C.TseTs. 536 N. Cr. P. 0, 

s 
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enly, and still studying at school, is not by it^lf a sufficient reaaon for holding hint 
excused from the necessity of providing for his iHegitimate offspring. 

The law requires that the person on whom the orders of maintenance is issued 
must have sufficient means to support the child, i N,W, P, R, 123. 

IMPRISONMENT (in case of maintenance) 

5. The issue of a warrant under S* 316 0. Cr. P. C., is permissible for every 
breach of an order of maintenance made under that section, biU there seems no 
ground for saying that a defendant can get out of his ability for any payment by 
tlie failure to issue a warrant for the levy of that payment. The result of issuing it 
for an aggregate of payments is that one montli’s imprisonment would alone be 
awardable in defauft. 6 M. Ji. App. 23. 

ORDER {of maintenance) 

6. An order made by a Magistrate under S. 316 O. Cr. P. C. must he fonud- 
cd upon proof in the same proceedings, and not upon knowledge acquired by him in 
some other case. 8 W, B. 67. 

7. An order of maintenance, under S. 316 * 0. C. P. C., is a ‘^judicial pro- 
ceeding of a criminal court” within the meaning to S. 404 of that code, but no ap- 
peal lies against such order under S. 409.t 5 B, R. 81. 

8. An order for maintenance having been made, under S, 531 Act X of 1872, 
the plaintiff applied to have the order enforced. The defendant being called on to 
show cauae why the order should not be enforced, divorced his wife ( the plaintiff ) 
in the presence of the Court; — Held that, even if such divorce mad© such an alter- 
ation in the circumstance as to justify the Court, on the application of the husband 
( the defendant), in altering the order for maintenance, yet the defendant} wohldnot 
be relieved from obeying the order during the time which had elapsed up to the date 
when end until that change of circumstances hod occurred. 19 Vr . R. 73. 

9. The proceedings of a Magistrate awarding tlie payment of a certain sum of 
money per mensem for maintenance \vith reference to the means of the husband 
were held to be legal. If the husband is aggrieved, he ought to apply to the Magis- 
trate under S. 317 $0. Cr. P. C, 9 JR. 1. 

WIFE {maintenance of ) 

10. Ad order made by a Magistrate under Act XLVHI of 1860 (Polio© 
Amendment Act) S. 10, directing a Mahommdan husband to pay a sum monthly for 
the mainteuaiioe of his wife, does not deprive such hiislMud of his inherent right to 
divorce his wife, and after such divorce the Magistrate's order can no longer be en^ 
forced. 8 B. i?. 0. J, 95. 

11. The inability of a husband and wife to agree to live together, is no 
ground for deoreeiug a separate maintenance to the wife, 6 W, R, 59. 

12. It is open to a husband upon whom an order to make an allowance for 
the maintenance of his wife has been made, under S. 316 O. Cr. P. C., after such 
order has been made, to prove that his wife is living in adultery, and upon such 
proof a Magistrate is jtistiiied la cancelling an order made under the above section. 
8 D, R.A. J. 124 

13. Where the Magistrate’s orler direoted the defendant to pay a monthly 
sum for the maintenance of his wife, and dkected that the defendant be rigorously 
imprisoned for the term of 15 days for every breach of the order under S. 316 0. Cr. 
P, C. the High Court (mashed the latter part of the order as being irregular and 
bad in substance. 5 M. 7?, App. 34. 

1 4. A ifoman of the Jat caste applied under S. 316 O, Cr, P. C. for an order 
t See S. 397 N. Cr. P,C. t See S, 8. 367 A 369 N.Cr^P.C. % SeeS. 537 N. OJP.a 
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of tuainienancd. As she had only gone through the ceremony of ■^Kerao^’ with 
her alleged husband, the Joint Magistrate rejected her application. His order was 
set aside, in reference, a **Karao ” marriage among the Jats being held valid, and the 
offspring of such unions being entitled to inherit. 4 N, W. P, R, 128. 

15. The rejection of an application for maintenance made by the wife of a 
Christian who had reverted to Hinduism and married a second wife is not warranted 
by the decision I'eported in 3 M. R. 7. 4 M, 22, App, 3. 

16. A decision of the Civil Court, refusing to enforce a contract or agreement 
against a man for the maintenance of a woman, cannot conclude either the woman 
from applying, or a Magistrate from making an order, under S. 316 0. Cr, P, C. for 
the maintenance of their illegitimate daughter. 17 W, K 49. 

WIFE AND CHILDREN (maintenanee of) 

17. Before an order under S. 316 0. Cr. P. C, for the maintenance of a wife 
or children can l>e passed against a person, the charge must be legally proved against 
him, the words^'diie proof” in that section meaning legal proof on oath. 13 W. 22. 19- 

18. Where a Criminal Court ordered a husband to pay a sum of money 
monthly towards the maintenance of his wife and children, and a Civil Court subse- 
quently, (»n the suit of the husband for restitution of conjugal rights, gave the hnsband 
a decree; it was held that the order of the Criminal Court ceased to have any effect 
from the date of the decree of the Civil Court. 13 IF. 2?. 62. 

19, The Deputy Magistrate’s order in this case was quashed as illegal, he hav- 
n g held that the wife was not entitled to maintenance under S. 3J6 and yet, 
wit hout evidence of the husband’s unwiDingness but the contrary to support his infant 
cli ildren, directed him to pay her a monthly sum as maintenance for the children. 16 

TF. 22 . 62 , 

XI. MISCELLANEOUS. 

AMENDMENT. 

1. Semble — the latter part of S. 41 Act XVIII of 1862, only gives power to 
amend where the defect is formal. 1 M. 22. 31. 

ATTACHMENT. 

2. An attachment of land under S, 3 Act IV of 1840, can only be with- 
drawn by the officer who attached the property. 2 W, B, 33. 

COMMENTS. 

3. Comments by a Magistrate F. P. on the proceedings of the Sessions Court, 
disapproved of. 5 B. II. 16. 

CUSTODY. 

4. A person in custody from his inability to give security is not in custody 
for au offence with which he has been charged or of which he has been convicted. 3 
M. 22. App. 23. 

DUTY {transit) 

5. Held, that it was beyond the power of a Collector to issue an order pro- 

hibiting the receiving of transit duties for the Holkar’s Government in British terri- 
tory. 5 B. 22. 13. * 

. ENQUIRY. 

6. Taking the statements of both parties without recording Svidonce in proof 
of either is not an enqniiy.’' 2 W, B, 44. 

1 , A charge of trespass involves an offence under the Penal Code which a Ma^ 



148 


CEIMINAL PROCKDCJRE. 


gistraie ia bound to enquire into by taking evidence and deciding the case ac(5ordiiig 
to Jaw. 18 TF". JR. 14. 

8. Where the Sub-Magistrate dismissed a charge of theft without enquiry , 
held that the District Magistrate might institute a fresh enquiry into the complaint. 

5 M, E. App, 31. 

9. Where the accused was charged with breach of S. 77 Act III of 1864 in not 
taking out a licence for a woodyard, and he pleaded that the yard had been in 
tence piior to 1864, it was held that the Magistrate was wrong m refusing to enquire 
into the allegation as to the existence of the yard prior to 1864. 15 W, R. 84. 

EEROBS (of procedure ) 

10. The error of a Deputy Magistrate iu proceeding by warrant instead of by 
summons, furnislies no ground for qnasliing his proceedings. 1 W. R. 16. 

11. In a case in which the accused was charged under sections of the Penal 
Code of an offence which was committed before the Penal Code came into operation, 
it was held that, having regard to *8. 4 Act XVII of 1862- and S. 426 * 0. Or. P. 0. 
the error of procedure was not sufficient to*vitiate the conviction so long as the pu- 
nishment awarded as under the Penal Code did not exceed that which was the legal 
penalty for the offence before the Penal Code became law. 15 ir. R. 48. 

EXPENSES ( o/ complainanti and witnesset ) 

12. An order directing the payment to a witness of a portion of the amount of fine 
levied on an accused held to be illegal, in the absence of proof that the witness suffer- 
ed any loss owing to the conduct of the accused. 9 W. It. 58. 

lEREGULAIUTY. 

13. An order of fine quashed as made without the answers of the parties fined 
being taken to the offence charged. 2 W. It. 58, 

14 A reference to proceedings in a former case declared to be irregular. 6 

IF. R 2. 

15. Conviction of prisoners in two separate cases upon the evidence recorded 
in another case and without taking their defence, quashed as illegal, with a direction 
to the Deputy Magistrate to avoid making remarks in his proceedings calculated to 
foster bad feelings between planter and ryot. 1 IF. jK 36. 

16. It is irregular to allow a witness to bo examined on behalf of the prose- 
cution after the prisoner has made his defence, when the witness is not one to con- 
tradict any new case set up by the prisoner. 

It is also an irregularity to prepare the charge against a prisoner after his defence 
has been recorded. 3 iV. IF. P. R 271. 

17. Where an accused person was arrested as an absconded offender, and with- 
out evidence being gone into on that charge an enquiry was made into his mode of 
livelihood, without any summons being issued under S. 306. tO. Cr, P. C, such pro- 
ceedings were held to be irregular. 3 N. TF. P. R, 2. 

18. The not examining a complainant and not reducing his examination into 
writing is not such an irregiUarity as to require the interference of the High Court 
in a trivial case, unless it appears probable (of whiclj there was no suggestion in the 
present case) that a fresh investigation would produce a different result. 17 
F. JR. 37. 

19. The Court declined to set aside the preliminary proceedings before the 
Magistrate, because, though there might have been some irregularity in them, they 
had not been objected to by the parties notwithstanding that they had had full op- 
portunity of doing so. 

# See S. 2613 NrCr. P. C. | See S. 515 N.Cr. P.a 
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The decision 12 W. R. 49* does not apply to a case where a regular charge waa 
mibsequently drawn up giving the prisoner full information of the offence which it 
was intended to prove, still less to an ordinary Sessions case, where the regularity 

of the preliminary proceeding is not in question under the plea of not guilt v. 1 7 

W, jR. 35. ’i r . 

20. The proceedings before a Magistrate preliminary to commitment are not 
impeachable for irregularity, because some of the depositions were taken before the 
accused persons were brought before him. 17 W, IL 15. 

21. A sentence of imprisonment by the Magistrate was quashed as against 
those prisoners who were not present and had not been heard in their defence, 7 W, 
i?. 45 ; 8 IV, R. 17. 

22. A conviction and sentence for criminal breach of trust as a public servant, 
reversed, owing to irregularities in the preliminary inquiries, and irregular pro- 
cedure as to the examination of the prisoner in the Court of Sessions. 3 B.R. 51. 

23. Conviction and sentence for an offence under a stamp Act reversed on a 
reference by a Sessions J udge ; as the proceedings of the Magistrate who tried the 
case were highly irregular. 3 li. R. 34. 

IRREGULARITY (does Tiot vitiate proceedingi ) 

24. Thai a Magistrate has acted without proper discretion in ordering a pro- 
secution is no ground for reversing his order. 0 W. R, IB. 

JUVENILE OFFENDER. 

25. Under Act VI of 1864 (the Whipping Act) a juvenile offender means a 
person under the age of sixteen years. S B* R. A. 9. 

LIMITATION. 

26. The special limitation of the period for prosecution (three years) in cases 
of treason and misprison of treason under stat. 7, w. m. III. c. 3, S. 5, is an excep- 
tion to the general rule in criminal cases; and in enacting S. 121 P. 0. the Legisla- 
ture has not thought fit to limit in any way the period within which a prosecutiou 
for an offence against that enactment may be commenced, and consequently such 
limitation does not form part of the Penal Code. 15 W, R. 25 ; 7 L, R. 63. 

MAGISTRATES {duty of) 

27. A Magistrate acting judicially should not import into the case before him 
his previous knowledge of the character of the accused, but should determine his 
guilt or innocence upon the evidence given in the case. 7 B, E. J, 50, 

28. It is the duty of the Police and the Magistrate not only to bring the par- 
ties suspected of being guilty to trial, but also to ascertain whether the suspected 
can clear themselves from the crime of which they are accused. 14 W. R. 16, 

29. If a complaint is duly made before a Magistrate, and the act imputed ap*- 
pears to amount to an offence, and there i^prima facie reason to suppose the accusa- 
tion true, the Magistrate is bound to proceed, though he may consider a civil salt 
more applicable. 8 W. E, 6 f). 

30. It is not necessary for a Afogistrate to caution a prisoner before receiving 
his or her statement. 5 M. R, App 11. 

31. A Magistrate is not bound to adhere to any particular siction of the law 

which may bo mentioned by a complainant in his edm plaint, but may apply any 
section which he thinks applicable to the case. So long as the parties are not mislead 
and the pi* 0 ]> 6 r procedure is obser\’^d. He may recall an order which he finds to 
be wrong and substitute any other which he may think right under the law. 12 W» 
R. 40. 

* See 43i^l decision in page 77 of this volume. 
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32. Whet© there is a primd facie case ( of abduction in this instance )niado 
out, a Magistrate i^ottld send for the witnesses, and form his opinion on the evi- 
dence, and not, merely on the strength of the Police report, reject the complainant's 
petition and refer him to the Civil Court. 9 TP. E. 21. 

MASTER AND SERVANTS. 

33. A master is not criminally responsible for the wrongful act of a servant 
unless he can be shewn to have expressly authorized it. 6 TF. i2. 60. 

MOOKTEARS. 

34. The word act ” in 8. 5 of the Pleaders* and Mooktear’s Act XX of 1865, 
means the doing something as the agent of tlie principal party which shall be re- 
cognized or taken notice of by the Court as the act of that principal. There is no- 
thing in the words of the Act or in its spirit to prevent a person as private agent 
from going between the prisoner or the duly authorized vakeel upon whom the real 
responsibility of the defence rests. 19 TP. E. 8. 

35. The Magistrate cannot refuse to*permit an accused to attend at the Ses- 
sions by Mooktear. 2 TP. E. 60. 

36. A Magistrate has no power to dismiss a mooktear generally unless he be 
convicted of on offence involving moral turpitude or infamy. 1 TP. E. 34. 

37. Case of a Mooktear who was re-instated by the High Court to his practice 
after suspenRion by reason of his having been convicted in two cases, the circum- 
stances of these oases not showing that the Mooktear was guilty of any moral turpi- 
tude or that he was unfit to act in the Critninal Courts as a Mooktear. 16 TP. E. 41. 

38. The procedure under 8. 16 of the Pleaders* and Mooktears* Act XXof 1865, 
refers only to oases of professional misconduct, but the words ** any such misconduct 
as aforesaid ’* being connected with the words ** grossly improper conduct in the dis- 
charge of his professional duty 

A Mooktear may he suspended or dismissed for any reasonable cause, the words 
for any other reasonable cause’* in S. *16 referring to cases of other than profession- 
al misconduct. 

When a Mooktear is alleged to have committed some impropriety for which he 
could not be criminally prosecuted and which does not come under the deno min a- 
tion of professional misconduct, the High Court may institute enquiries suo motu^ 
and if it thinks that any reasonable cause other than professional has been establish- 
ed, may suspend or dismiss the Mooktear without the necessity of either written 
charge or notice, so long as the Mooktear had every facility for knowing what he 
was charged with and for making his answer. 16 IP. E. 15. 

ORDER. 

39. Where the Sessions Judge on appeal reversed a conviction passed by a 
Magistrate F. P. of an offence under S. 182 P. C. ( which the Magistrate F. P. was 
competent to try), and directed the Ma^strate F. P. to institute proceedings against 
the accused under 8. 211 * 0. Cr, P. C. considering that, on the complaint which 
had been made to him, the Magistrate F. P. was bound to institute proceedings un- 
der the latter section : — ^The High Court reversed ^hat part of the order of the Ses- 
sions J udge which directed the Magistrate F. P. to institute proceedings, as the case 
did not (all within S. 435 t O. Cr. P. C., and there was no provision of law giving 
the Judge jurisdiction to make such au order. 5 E. E. 25. 

ORDER ( language af ) 

40. In a miscellaneous case ( not a judicial proceedings ), the Magistrate Is 

not required to record his final order in English. 1 TP. E. 12. 

♦ See S. 349 N. Or. P.C, t See S. S. 296 A 298 N. Cr. P. C. 
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PRACTICE. 

41. A Sessions Judge should designat#accu8ecl persons by name nnd not by 
nximbor. 7 W, R. 63. 

4tL A Sessions Judge is bound to allow a prisoner whose conviction he hiis con- 
firmed to execute a vakalat-nama to appeal. 1 Af. E. 4. 

43. Sessions Judges should record their reasons for confirming, reversing or 
modifying the sentences or orders of the Magistrates. 5 M.K Jpp> 12. 

44. A separate note of each witness’s depofdtion is required to be taken by S. 
195 * 0. Cr. P. C.j which is not satisfied by a statement tliat a wilnoss “ dtjposes as 
last witness.” 9 jB, JR. 91. 

45. When a judgment of acquittal is recorded, it Ls not nucebsary to record 
the opinions of the Assessors, 7 B. li. A. J. 82. 

46. If the examination of an accused person taken before the Magistrate ia 

afterwards read iu evidence at the trial before the Sessions Court, the whole of it 
should be read out. 5 ill. 2*. App. 4. • 

PRISONERS. 

DEiiF AND DUMB PUISONEK. 

47. A deaf and dumb prisoner was convicted of an offence upon the tiial no 
attempt was made to communicate with the prisoner respecting the charge against 
him. The High Court quashed the conviction. G J/. li, App, 7. 

48. In the case of an accused person who w'as deaf and dumb, the Deputy 
Magistrate who tried and convicted him considered that he did not understand the 
proceedings and accordingly referred the case to the Magistrate under S. 186 N. Cr. 
P.C. The Magistrate considered that the accused did understand what he was charg- 
ed with. Held that the finding of the Magistrate must prevail, and S. 186 did not 
apply. 

Acting under S. 297 N. Cr. P. C. the High Court aimullcd the order of the 
Deputy Magistrate, and, as the accused had been previously convicted of an offence 
under c» 17 of the Penal Code punishable with three years’ rigorous imprisonment 
ordered that he should under S, 315 N. Cr. P. C. be coiiiniitted for trial to the 
Sessions Court. 19 IT. 37, 

ESCAPE ( from laxnful custody ) 

49. Escapes by parties detained for offences not punishable under the Penal 
Code are punishable under the Penal Code. 3 M. li. App. 11. 

ESCAPED PRISON Eli {pursuit of) 

50. Court peons may pursue into the yard of a lodging-house, the door lead- 
ing into which is open, a prisoner who has escaped from their custody. 3 W. 2?. 68. 

EVIDENCE {prisoner's right in appeal as to) 

51. It is a mistaken view of the law to suppose that prisoners in appeal ought 
to have the benefit of any doubt with reference to any portion of the evidence. The 
doubt shown must be of the strongest kind before the Appellate Court should be 
justified m interfering. 18 W. R. 15. 

PERSON, ACCUSED {delivery of) 

62, S.23 Act VII of 1854 is not repealed by the schedule to Act XVII of 1862. 

The treaty of the 6th of November 1817 between H. H. theG4ikwSdof Baroda 
and the East India Company provides for the delivery upon requiffition of accused 
persons to H. H. the G&ikwid in a manner other than iu aocordanoe with the 


See S,-334 N. Cr. P. C. 
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|)u> visions of tlie sections of Act VII of 1854 prior to the 23rd section. The latter 
wction is, therefore, applicable in such mease. 

Seinble that (Government would not be justified in delivering up an accused 
person to H. H. the OaikwM without holding a preliminary inquiry into the guilt 
<4 such accused. 

Wiiere a warrant issued under S. 23 of Act VII of 1854 directed the accused 
person to bo delivered up to the Besident at Barod6, without showing either that an 
impury had l>ecu iiuulc, or was about to be made, the Court held that it was not, 
therefore, invalid, as ttie presumption was that the accused was to be delivered up 
to tlie itesident in ord(*r that that officer might institute such an inquiry as is re 
q lined by the Act. 

A warrant issued under S. 23 of the Act should recite either that an inquiry 
has been held, or is about to be ludd, with reference to the guilt of the accused. 8 
II 11 0, J. 13. 

TJiiAL ( rigid to he present at the) 

53. "Wheu the jiroceedings of an Assistant Matyistrate are submitted to the Ma- 
gistrate uruloi* S. 277^ O. Or. P. (b* the prisoner has a right to be present at the pro- 
fcedings before the Magistrate under that section, and to be heard in his defence. 7 

/i*. 38. 

VAKIL {priftoner ff right to imtrticf) 

54. Prisoners nhould be allowed to have free converse with their vakils out 
of the hearing of tbe Police Ofiiimrs in cliarge of such prisoners. 8 B. E, A. J. 127. 

PPOOEDURE. 

owNiat OF PROPEUTV^ (procedure ichere — seized unknown) 

55. The procedure prescribed in S. S. 131t & 132t of Act XXV of 1861 must 
bo followed before an order conliscatiug property is made. 9 W. H, 13. 

56. Petitioner wa^i charged with tire theft of certain money found in his house 
nnd acquitted. Procliiination having b(*en made for claimants to come in and claim 
the property, no one appeared, wliereupon petitioner preferred his claim and asked 
the Assistant Magistrate to summon certain witneshes, but the Assistant Magistrate 
refused to do so and disallowed his claims, the Magistrate on appeal declining to in- 
tc^rfere. On reference by the Judge, the 11 ig'^ Court held that the Assistant Magis- 
trate was bound to summon tlie witnos.ses named by the petitioner, set aside that 
officer’s order, and directed him to dispose of the case after taking due steps for se- 
curing the attendance of the wutuessos in question. 18 W. E. 5. 

SPE(^IAL L\w {procedure in cases arising tender) 

57. A Magistral e is bound, with reference to S. 20J O. Or. P. C. to proceed in 
the investigation of cases arising umler a special law (sucli as the Salt Law) accord- 
ing to all the provisions of rln Code of Criminal Procedure. 14 JF. E. 36. 

SPECIAL PROCEOUKE. 

58. Cl. 2 S. 13 Keg. VI of 1819 only applies where there hag been an accident. 
Where the Magistrate thinks that a ferry is improperly kept and is in a dangerous 
eondition, he should proceed under S. *1. 7 TP. IL 32. 

PROCEEDINGS (?tpo7t trial bgthe Jury in tke Mofuss-il) 

59. When the proceedings u|>on a trial by Jury iii the raofussil are consistent 
with a reasonable construction of that pait of the procedure Code (Chapter XXIII 
a nd XXV) wh ere such trial is provided for, the proceedings are good in the absence 

♦ See s 4<rK. Cr, ?. C.T^S. S. 416 & 417 N. Cr. P. C. % Repealed bTl^ 

of 1872- 
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of any distinct ruling to the contrary, and ought not to bo examined by the light of 
English rules of procedure. 1 4 R. 59, 

PROPERTY {order for dispotal of —regarding which offmiee committed) 

60. The Assistant Magistrate on a review of the proceedings of the Subordi- 
nate Magistrate passed orders directing that certain produce should bo delivered 
over to the parties whom he considered entitled thereto, 'fho Su\)ordinate Magis 
irate had passed no orders under H. 132* A. O. Or. P. C. Held that the orders of 
the Assistant Magistrate were made without any juried icison. 5 M. R. App, 22. 

61. Under S. 132 A Act VTTI of 1869, no order can be passed with reference 
to the disposal of any property in a Criminal Oimrt, unless that property is produc- 
ed before the Court : such order must be made at the time of passing judgment. 19 
W. R. 3. 


PROSECUTION {criminal) 

62. Civil proceedings do not constitute a bar to a j)ros(‘cution in a Criminal 
Comt. 0 W. R 22. 


63. In a case of tiling a f<uged vakahitnamah in a Civil Court before Ist Janu- 
ary 1863, the prosecution can only procc(*d in th<‘ ordinary way, / v hy way of com- 
^nitment by a Magistrate on tlie complaint of tbe party aggrii^ved. 5 lU. li. 43. 

64. Where a Magistrate has, in the exercise of his discretion, refused to pro- 
ceed with a criminal charge pending a civil action in resjicct of the nmtter out of 
t^hich the charge arose, a luaiid.imous will not be granted to comjiel the hearing of 
the charge. 1 M. R 66. 

65. A Magistrate is not prohibited from enquiring into any case of apparent 
injustice and oppression biought before him, even whore the injury complained of in 
of a civil nature, providevi he stops liis proceedings directly he ascertains the nature 
of the claim. I IT. R. 12. 


66. The death of the husband does not necessarily put an end to a prosecu- 
tion for adultery under S. 497 of the Penal Code. 4 J/. R. App, 55. 

67. As a general rule, one of two parties to an impending suit ought not to put 
the Criminal Law in motion as against the other in matters coiiiu-oted with the suit; 
or if he does so, the hearing of the criminal case ought to be postponed until the 
suit is concluded. But altliougli that is a good ground for questioning the propriety 
of a prosecution, it is not a ground for questioning the legality of a conviction. 17 
Tl^ R 46. 


PROSEC'UTOR. 

68. A Deputy Magistrate should not act as Magistrate in a case in which lie 
is himself the prosecutor, and take confessions of prisoners before himself. 3 ir.A?.29. 

PROSECUTOR ( private ) 

69. A private pro.secutor cannot move a Court of Se.ssions under 8.41 9t O.Cr. 
P. C. in a case which is not l>efore that Court in appeal, though he may do so 
under 8. 435J of that Code in cases in which the Court of Sessions can interfere. 
A private prosecutor has no right to, bo beard before High Court in a case in which 
he could not be heard in the Sessions Court. \iW,R.b\. 

PROSECUTOR ( puhlic ) 

70. Appointment of the Magistrate, who in the instance had tried and 

convicted tbe accused, to be Crown Prosecutor to conduct an inquiry subsequently 
directed in the same case, censured as being unprecedented- and objectionable. A 
public prosecutor should be without a personal interest in the cases which ho 
conducts. 

See 8 . 418 N. Cr. P. 0. t See 8 . 280 N. Cr. P. C. { See S. 8. 296 dTm N.Cr p'cT 

T 
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It is uncl«sim^>le tlmt Magistrates whose decisions are under appeal, or who 
iiave been engaged in promoting the prosecution, or Police Officers concerned in a 
ease, should sit on the bench beside, or converse privately in Court with, the J udge 
wlio is engaged in trying the prisoners* appeal. If the Appellate Judge wishes to 
ascertain any facts relutiug to the case from the Magistrate who convicted the ac^ 
cused, he should examine the Magistrate upon oath or solemn affirmation, in the 
same manner as an ordinary witness. 8 B. E. A. J. 126, 127. 

71. It is the duty of the Government pleader or other officer who conducts 
the prosecution before the Court of Sessions to point out to the Court any glaring 
discrepancy between the evidence being given by a witness before the Court of 
Sessions and that previously recorded by the* Committing Officer. 20 W, E. 38. 

PEOTECTrON {of Judicial Officers) 

72 Held that a Magistrate who failed to act reasonably, carefully, and cir* 
ramRi>ectly cannot be wet to have good faith believed himself to have jurisdiction’* 
within the meaning of Act XVIIl of 1850 ; and consequently that he cannot claim 
the protection of that Act in an action brought against him in a Civil Court. 3 B. 
Ji, App. 1. 

RECORD. 

73. There ought to be only one Se^isions record, which should be continuous 
and should contain accurately and consecutively the whole of the proceedings in the 
trial, including the examination of the accused. It IF. It. 46 

74. Tiie principal documents iu a Sessions case should be put in a prominent 
place on tlie record, and n<^t buried in a mass of papers. 8. W. E. 30. 

75. The deposition of pei-sou murdered, taken before Magistrate, and the 
medical evidence should be annexed to the Sessions Record. 11 W, E. 2. 

76. Records of previous convictions should not be put in until the close of the 
trial, as they can only be used after conviction in determining the measure of pun- 
ishment. ^ W, E. ZS ] Z E. 07. 

77. In a case falling under Chapter 15, the statement of the complainant, tlio 
evidence of the witnesses, and the reply of the accused, should be recorded. 3 Tr.R.60. 

78. A Sessions nuthee should contain the record of the defence set up by the 
prisoners in the Sessions Court. 15 W. B, 16. 

7S1. Documents which form the basis of a charge against a prisoner should not 
1)6 buried among a mass of papers in the nuthee, but should be put either in the 
calendar or by themselves in an envelope or in some conspicuous part of the record 
where they would be seen at once, 8 W, E. 57. 

80. In all forgery cases sent up in appeal, the particular paper or papers said 
to have been tampered with should be readily accessible and should bo put with the 
Sessions record, instead of being buried in the record of the Committing Officer. 7 
ir. R 112. 

81. Duplicates of Calendars sent by the Magistrates to the Sessions Court 
should be retained in the Sessions Court for a pdriod of three years, after which they 
may be destroyed or returned to the Magistrates* offices. 6 M, B. App, 6, 

82. The Magistrate’s records of the proceedings prior to commitment should 
always be forwarded to the High Court 15 R 67. 

KKOOEBs ( of previous trial ) 

83. The power granted to the Civil Courts of calling for and inspecting the 
records of a previous trial is one that ought to be exercised with the greatest cau- 
tion and does not extend to Criminal Proceedings. 12 R 73, 
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SALT ( confiscaiion and release of ) 

84. By S. 18 Act VII of 1864, saU, not being conveyed by the route And to 
the place predoribed in the rowanna, becomes absolutely eoufiscated. The power of 
releasing any such salt is vested in the Board of Revenue under S. 39, and not in 
the Magistrate. 7 11'‘. R. 48. 

85. If salt exceeding 5 seers is found within the limits prescribed by S. 12 

Act VII B. C. of 1864 unprotected by a rowanuah, as required under S. S. 13 and 
15, the salt must be held as contraband under S. 16, The power of a Alagistrate 
under S. 29 to condbcate salt not protected by a rowanuah in a prohibited district, is 
not affected becauso there was no attempt or iutontioii to sell the salt within the prohi- 
bited district. 15 TK. R, 21. ♦ 

STAMP. 

86. A complaint preferred by a Munsif under S. 168 * 0. Cr. P. C. need not, 
though it do not bear the seal of the Munaifs Court, be ou stamped paper. 6 R.Ji. 104, 

87. The illegal seizure and detection of cattle, to which S. 14 of Act III t of 
1857 refers, is not an offence” within the meaning of S. 31 and Sch. 2, No. 1. cl. 
(?>), of the Ootirt Fees Act VII of 1870, complaints of such illegal seizure and <ie-. 
tentiou do not require a stamp. 

If such complaints be stamped, it is not competent for the Court to direct that 
the accused shall repay the amount of such stamp to the complainant. BB. Ji.A.c/.22. 

88. With the exception of the defiositions of the witnesses and the documen- 
tary evidence and copies of 6ual sentences or orders passed by Criminal Courts 
wliich parties desirous of appealing from such sentence are required by S. 416 | 0. 
Cr.P.C. to file with their petition ofapfioal, wlien the party who is desirous of appeal- 
ing is in confinement under the operation of i}»e Kentenoe or order at the time that ho 
applies for a copy of the same, copies of any part of the record of a criminal trial 
can only be furnished to applicants ou stamp paper. 4 M. E, App* 58. 

TITLE. 

89. A prosecutor in order to establish that a title has been asserted with a 
fraudulent or dishonest intent, must show that the accused had uo reasonable 
ground fur asserting the title. 

And that accused asserted the title dishonestly or fraudulently in the sense in 
which those terms are used in the Indian Penal Code. 

It i.s at all times desirable that questions of title should not be tried in Criminal 
Courts, and more es|x'Cia]ly where such questions depend on the oonstruction of obs- 
cure documents, or fail to be decided in reference to transactions of which at the 
best but an imperfect record is preserved. 2 N. W. P, R. 202. 

TRANSFER {of North Canara ) 

90. Held that there was nothing in the manner in which the district of Noiih 
Cknarh was detached from the Madras Presidency, and annexed to the Presidency 
of Bombay, to prevent the Code of Criminal Procedure ; from operating therein, as if 
it had always formed a part of the Presidency of Bombay, or to deprive a convict found 
guilty by the Sessions Judge of the District, on the I8th of September 1862, of the right 
of appeal, which he then would have had to the High Court., by virtue of S. 408 § 0. 
Cr. P. C., and of 24 and 25 vie, c. 106^ and the Letters Patent (of 1862), cl. 26. 

The power given by 16 and 17 vie. c. 95, to alter the distribution of territories 
among the Presidencies, was vested by 21 and 22 vie, c. 106, in the Secret ary of 
State for India, by whose order of the 28th of February 1862 North Canara was an- 

♦ See S. 467 N. Cr. P.C, f Repealed by Act 1 of 1871. J See S. 275 N. Cr. P. C. 

§ SeeU 271 N. Cr. P. C. 
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nexed: the new arranprement of territory to take effect from such date as the Go- 
vernor General of India in Council, should, hy proclamation, appoint for the pur- 
poses of the India Councils Act, 1861; which Act has reference solely to the 
constitution and functions of thj Legislative Councils, and does not purport to af- 
fect in any way the exercise of the general powers of Governujent, or the admini- 
stration of justice and the jurisdiction and authority of the Courts of Justice: — the 
annexation for tliese purposes being made by the Secretary of State, and not being 
qualified or controlled by the proviso in S. 47 of 24 k 25 vie, c 67, which connot 
he construed ns a substantive enactment, or as qualifying or restraining the po^er 
vested in the Secretary of State. 

Giving an appeal to the High Court, und^r the Criminal Procedure Code, is 
not subjecting a District to the Kegiilatious, within the meaning of Eeg. IIS. 16 
cl. 2 of 1827. 2 B. E. 106. 

TRIAL. 

91. A former trial set aside on the ground of want of juiisdiction and illcgali - 
ty, is not a bar to a second tiial, 2 W, It 10. 

92. Where a Magistrate of a District brought a parly heard case on to bis 
file, recorded the rest of the evidence, and passed a decision on the whole of the 
efidence: Held that such a proceeding was not a legal trial. 2 N. IF. P. E. 468. 

RE-TRIAL. 

93. Where the Senior Assistant Sessions Judge without taking evidence ac- 
quitted the accused after calling upon him to plead, the prosecutor being unable to 
6ay that the alleged false statements of the accused were material to the trial on 
whicli they were made, the High Court reversed tlie order of acquittal, and directed 
the trial to be proceeded with. 5 B, E. G8. 

SEPARATE TRIAL. 

94. The commitment and trial together of several persons, who are charged 
with having given false evidence in the^bame proceedings, should be avoided. A 
(^ourt of Session is competent to try separately prihoners who have been committed 
together. 11 IF. E. 16, 

SUMMARY TUI AT.. 

95. In a case tried under the summary procedure authorized by S. 222 IST. Cr, 
V. C., it must cleaily appear on the face of the c< nviclion that the case was dealt 
Aviih as one of those which come under the purview of that section. If the case be 
one of tbeffc, it should appear what the value of the property alleged to have been 
stolen reidly was. 2f) W. E. 17. 

VAKALATNAMAS. 

9G. Prisoners and others are to have the fulhst opportunity for I'ivino' raka- 
klnaraas to whomsoever they please. I B. R 16. ° 

VAKEEL. 

97. A pleader may appear in criminal cases, not only on behalf of an accused 
person, but also on behalf of a private prosecutor, i 4 IF, E. 23. 

98. Case in which the High Court declined on the facts to strike a pleader off 
the rolls for using improper expressions during the aigiiment of a case before a zillah 
Judge, who recommended, after observing the reqiiii "inents of S. 16 Act XX of 1865 
that such punishment should be awarded. Tlie Zillah Judge should have called the 
pleader to order and required him to ajiologize. 14 W. E. 63. 

WARNING. ' 

magistrate (warning to) 

99. When certain charges did not set out the exact statements made by wit- 
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nesses which the Magistrate intended to prove false, but the defect was not such as 
to mislead the accused, the High Court declined to interfere under S. 426* O. Cr. 
r. C. but warned ihe Magistrate to be careful for the future. 17 ir. K 33, 

PERSON, ACCUSED {warning to) 

100. In warning an accused person before taking down his statement, a Ma- 
gistrate should state how the accused was warned. 14 W. R, 81. 


XII. NUISANCES, LOCAL. 

APPEAL (fro 7 n decision of Jury in case of removal of nuisance) 

1. There is no right of appeal from tlie decision of a jurjr appointed to trr 
whether the order of a Magistrate for the removal of a nuisance under S, 308 O, Cr. 
P. C. was reasonable and proper. Such decision of the jury is not a judicial proceed* 
ing w'ith which the High Court can interfere under 8. 404t of the Code. 16 W, E. 5G. 

INJUNCTION [pending inquiry by Jury) N, Cr,P. C. S, 528. 

2. 8. 314 O. Cr. P, C. authorizes the Magistiates to take immediate measure 
to prevent imminent danger pending the enquiry of a jury, but not where no jury 
has been appointed, and after the danger has passed away. 1 W. R, 8. 

JURY (constitution of ) A', Cr. P.C. S. 523. 

3. A jury appointed under S. 310 0. Ci- P. C. is not legally constituted 
when the Magistrate appoints only the foreman of the jury. The award of a jury 
under that section long after the expiry of the time fixed for giving an award is ille- 
gal, and cannot be upheld by a Magistrate, who should in such a case take up the 
cose himself and decide it. 16 TK, R, 23. 

4. 'Where a jury is appointed under 8f 310 O. Cr. P, C. to try whether an 
order passed by a Magistrate for the removal of a nuisance or obstr.uction is reason- 
able or not, the Magistrate is bound under that section to be guided by the decision 
of the jury. 12 If. R. 28. 

5. In referring a case regarding a nuisance to aibitrators under S. 310 O. Cr. 
P. C., a Magistrate should fix a time within winch the arbitrators are to send in 
their award ; and thiM must be done whenever from any cause the constitution of 
the jurors is changed and a fresh juror is appointed. Wlierc t!»is is not done, 
a Magistrate cannot carry out his original order if there is any delay in the submis- 
sion of the aw^ard by the arbitrators. 14 If. H. 00. 

N OITCE (sendee of ) 

6. The mere non service personally of a notice to remove a nuisance is not a 
sufficient ground for the Court, under 8. 434 J O. Cr. P. C., to set aside the Magis- 
trate’s order, when it a^ipears that the partie.s did not take the objection before the 
Magistrate, and that they in fact admitted knowledge of the existence of the notice, 
and sought to excuse their failure to obey it, 5 If. R. 4. 

NUISANCE o/; N. Cr. P.C. S. 521. 

7. The obstruction of a private path is not a nuisanco under S. 308 0. Cr. P. 
C. 2 If. R. 36. 

8. In order to remove a public nuisance, a Magistrate is bound to proceed un- 
der S. 308 and following section# of Chapter 20 of the O. Cr. P, C., and is not com- 
petent to pass a summary order to the Police to do so. 2 N.. W, P, R. 452. 


* So« 3. 283 N. Cr. P. C. t See S. 297 N.Cr, P.C. X S. 8. 295 ik 296 N. Cr.P.C. 
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9. Held that a Magistrate cannot proceed to pass an order for the I'etnoval of 
a nuisance, under S. 308 0. Or. P. C. without calling on the party to show caujse, 
why the order should uot be passed against him, and without hearing the objections, 
even if they are filed after the time fixed for their presentation, but before he takes 
up the case. 2 IF. E. 36 ; 10 W. E. 27. 

10. The Magistrate of a District can alone hold proceedings in a case (such as 
the removal of a thatched hoase)iinder S. 308. The Joint Magistrate while in charge 
of the Magistrate’s office has no such jurisdiction. 15 W, E, 36. 

11. Where a Magistrate has commenced proceedings under S. 308 0. Cr. P. C., 

ho is not at liberty to pr<)ceed otherwise than in conformity with tho rules laid down 
in Chapter 20 of the Code. 8 W. E. 37. . 

12. A Magistrate ought not to direct a party to restore a road and canal to their 
former state, and '’to show cause why he should not enter into recognizance to keep the 
peace, without hearing such party. 7 IF. li. 59. 

13. The order of a Magistrate under S! 308 0. Cr. P. C. should bo confined to 
a direction to remove the nuisance complained of. In the case of a tank, the Magis- 
trate cannot order the proprietor to excavate it, the proprietor oiight to have the dis- 
cretion allowed him as to tho mode in wdiich he will remove tho nuisance caused by 
the tank. If a Magistrate is compellod to direct tho excavation of tho tank, the ac- 
tual cost of excavation can alone be charged against the proprietor, at whose diiposi- 
tion the soil taken out in the course of excavation must be placed 10 IF. E, 51. 

14. A Magistrate’s power to fill up a tank is by S. 308, limited to havmg it 
fenced in, but where the tank is pjroved to be injurious to the community, he may, 
under that section, treat it as a public nuisance, and cause it to bo filled up. 10 IF. 
R. 27. 

15. The condition and the conduct of an old established slaughter house is 
proved to bo, in fact, an offensive nuisance and dangerous to the health of neighbours; 
imbthe evidence did not show it was in a worst condition than at any time since its 
estHblishment ; the occupiers when sifmmoned, refused to ask for a jury, under S. 
310 Cr. P. 0. Held the Magistrate was justified in suppressing the trade or oceu. 
pation under S. 308. length of enjoviiituit can legalize a public nuisance. 7 B, 
L. R. 499. 

16. The Magistrate of a district issued an order under S. 308 0. Cr P, C. 
calling upon tho petitioner lo remove a building, on the ground that it was an un- 
lawful obstruction upon a high road. A jury of five persons was appointed by the 
Magistrate’s successor, under S. 310, to re[»ort, within 15 days, wJiefcher the order 
was reasonable and projier. The jurors, being without instructions, took different 
views as to the perfoimanoe of their duties, but four of them visited the premises, 
and were unanimous in finding that the building complained of was nob on a high- 
road at all. Five days after receiving reports to this effect, the Magistrate issued 
another order to the petitioner, requiring him to pull down liis house within 15 days, 
a« the jurors had made no report withiu the time prescribed. The petitioner showed 
cause under S, 313, but without effect; and the order was repeated. The Sessiou 
Judge; meanwhile, upon application of the petitioner, called for the proceedings un- 
der S. 434; but the Magistrate wrote, questioning Ijie Judge’s authority to interfere, 
and without waiting fora re|)ly, proceeded to try the petitioner for disobedience to 
an order duly promulgated by a public servant, and seuteuced him to 25 days’ im- 
prisonment, under S. 188 P. C. His house was also pulled down. The proceedings 
were ultimately forwarded to the Bessions Judge, whose successor in office returned 
them with tho remark that nothing appeared to hane been done contrary to the law 
for the removal of nuisances. 


* See S. 523 N. Cn P, C. + See S. S. 526 A 527 N. Cr, P. C. 
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Held (reveraing the conviction) that the Magistrate ought at once to have 
complied with the precept of the Sessions Judge, under S. 434;’*^ and that he was not 
warranted in convicting and impriaotiing the petitioner for disobeying an order, the 
legality of which was tJieu proi^erly under the coasidei'afcion of an Apj^ellate Court, 

Held, also, that the petitioner had shown sufficient cause to satisfy the Magis- 
trate, under S. 313,t 0. Cr. P. C. that the oixier to puli down the house was ‘‘nut 
reasonable and proper.” 

Quere — whether Act XVI 11 of 1850 would protect a Magistrate in such case 
from being sued for damages. 2 7?. /?. 384. 

17. Where persons who were served with notice under S. 313 0. Cr. P. C. 
to remove a nuisance, showed cause* before the Magistrate, but did not ask him to 
take evidence or to summon a jury, the High.Court declined to interfere with the 
order passed by the Magistrate under S. 308J to remove the nuisance, as there 
apj>earad no illegality in the order. The Magistrate should, however, in these cases 
fully record the grounds on which he acts and his reasons for rejecting the objections 
made to the removal of the nuisance. 12 TV. H. 24. 

18. Before a person can be legally punished for refusal to remove and reoon» 
struct roof-drains, evidence ought to be taken whether the party has disobeyed tho 
Magistrate’s order, and that such disobedience has produced, or is likely to ptH>duce 
harm. 2 W. H, 32. 

19. The obstruction of a drain into which the sewage of complainant's prc> 
mises fell, does not fall either under S. 308. or 320§ of the 0. Cr.P. C., but is matter 
for a civil suit and injunction. 5 TV. li. 58, 

OBSTRUCTioKs N, Cr, F, C. 8, 518. 

20. Held {Pliear. J. dmeivting) that an order passed by a Magistrate under S. 
<>2 0. Or, P. C. is not of the nature of a judicial proceeding, and therefore connot 
he interfered with by the High Court under S. 404$ of that Code. 14 TV. K F, B. B, 
4G ; G B. L. R 74. 

21. S. 62 0. Cr.P, C. does not apply to disputes connected with lauds bub 
refers specially to nuisances and other similar matters in which immediate action 
id neoes.sary in order to avoid the risk of illegal consequences. 12 W, 11. 66. 

22. S. 62 0. Cr. P. C. doe.s not authorize a Magistrate summarily to direct 
the owner of a tank in a dry bed of a river to destroy the hanks, on the ground 
that they are an obstruction to the public in the lawful enjoyment of tho river, and 
that the stopping of the water interferes with the health of the public. 10 JV. K 37. 

23. There is nothing in S, 62 0. Cr, P. C. to justify a Magistrate in making 
an order for the removal of a bund or other obstruction or nuisance on the raci-e re- 
port of a Police Constable ; and before making such order he ought to take evidence 
from the defendants, and, if necessary, ou i:>oth sides. 11 W.M. iO } Z B.L. R A. J A, 

24. Under S. 62 0. Cr. P. C., a Magistrate has no power to issue an order, 
ex-parte^ to cut down trees, on the representation of a party, supported by the report 
of the Police that the existence of the trees was a nuisance. 5 Jj, L, B. 131. 

25. 8. 62 0- Cr. P. C- does not authorize a Magistrate summarily to direct a 
person to remove a wall erected*on land alledged to belong to another person in the 
absence of evidence showing that a riot or affray was likely to occur. 13 TV, R, 19. 

26. A Magistrate cannot under S. 62 0. Cr. P. C. in general terms forbid two 
parties to use any musical instrument in the neighbourhood of each other’s house, 
though he may forbid their* doing so for the purpose of mutual annoyance. 

6 W. R, 40- 


* See S. 295 & 296 N. Cr, P. O. t See S.S. 526 & 527 K. Or. P, C, 1 3 See 8. 521 
N. Cr. P. C. { See S, 532 N, Cr. P. C. | See S. 297 S. Cr, P. C. 
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27. A ^fafriftirafce ordered the rival holders of two haiits to abstain from hold- 
ing their hauts on tlje same day ui)on adjacent pieces of ground, as he apprehended 
a continnance of riots and aflfVays, and annoyance or injury to persons lawfully em- 
ployed in them. Held, that the order was strictly within the provisions of S. G2 

O.Cr.P. C., and the High Court accordingly refused to interfere with it. 11 W\B, 5. 

28. The temple of Pandharymr, a public temple, is visited at certain periods 

of the year by a large concourse of ])ilgrims. With a view to prevent the dangers 
arising from overcrowding, and to improve the ventilation, the Magistrate F. P., by 
a written order, under S. 02 0. Cr. P, C. directed tlie hereditary priests of the 
temple to widen and heighten the doorway : Held, that such order was legal under 
the above section. ^ 

Serublo : that the case would have been the same had the temple been private 
property ; and also that the power of Magistrates to issue orders under the section 
in question is entirely discretionary. C 13. R. A. J. 3G. 

20, When a case falls both under S. 62 and under S 308 of the 0. Cr. P., C,. 
the order of the Magistrate ought not to be absolute in the first instance. He should 
give the defandant an opportunity to show cause against the order. 

Semble — Whether a case comes under either of these two sections or under both, 
the oitier of the Magistrate ought to contain a clear statement of the facts upon the 
basis of which the Magistrate has made the order. 1 B. L. H. A. J. 20. 

30. Where A complained merely to the Magistrate that a certain road had 
V>cen obsturoted by T3 and others,” held, that the Magistrate was not bound to enquire 
into the matter under S. 320 of Act XXV of 1861. 2 B. L. R. App. 9. 

31. An order by a Magistrate, prohibiting the straying of cattle within certain 
local limits, is not an order within the meaning of S. G2 0. Cr. P C. Tlvere can bo 
no conviction for disobedience of such order under S. 289 P. C. 9 B. L. R. App. 36. 

32. Orders made under S. 518 N. Cr. P. C. are not judicial proceedings and 

therefore are not within S. 297 of the Code. 20 IF. R. 53. 

PENALTY. 

33. The occupier who suffers the land to be in a filthy state, is the person 
liable for the penalty. 8 IF. R. 45. 

34. A Deputy Magistrate should proceed under Chapter 20 0. Cr. P. (\ 

for the removal of an unlawful obstruction from a thoroughfare, and not under S. 

320 which relates to disputes concerning use of land or water. 5 W. R. 5. 


XIII. POLICE. 

ARREST {of accused found in Court) N. Cr. P. C. S- 104. 

1. A Magistrate is not justified by S. 206 0. Cr. P. C., to take a person, with- 
out any previous notice or sumraons, fiom among the audience or attendant wit- 
nesses in open court and place him in the dock to be immediately tried upon a 
charge which had already been commenced to Iw entertained against other prisoners 
and oil which evidence had already been given. That section applies to investiga- 
tions preliminary to commitment for a subsequent trial, and not to cases where the 
trial is actually being proceeded with. 14 IF, B. 20. 

ARREST (mihoifi warraitt) 

2. The Police, may, without any formal complaint, apprehend any person 

found with stolen property. 8 M. 28. • 
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3. The arrest of a person accused of the offence of unlawfully being in posses- 

sion of smuggled opium wiiliout a warrant is generally illegal, eacoept under the 
cii'cumstances specified in S. 108 Cr. P. C. d B. R 343. « 

4. The general exception provided by S. 79 P. 0. and the power conferred by 
cl. 5 S. 100 t O. Or. P. C. was held not to protect a Police Officer who did not act 
in good faith, that is, with due care and attention. The cl, 5 S. 100 refers to 
j)roperty which is prov^ to have been stolen, and not to any thing which a Police 
Officer may choose to imagine has been stolen. 10 W. ft. 20. 

DETEIS'TION ( ofacemed by Policf ) N. Cr. P. P. >S'. 124. 

5. A prisoner arrested under a warrant should be brought promptly before a 
Magistrate, who has then no authority to further doUiin him in custody or to remand 
him to prison without some reason made manifest to him, either in the shape of 
sworn testimony given before him, or in some other form which can be put upon 
the record, and which is sufficient to justifv Jiim in sending the prisoner to prison, 
20 W. B. 23. 

• 

G. Per Glorer, J. — Where a Sub-Inspector of Police is charged with having 
detained prisoners for more than 24 hours, it is not necessary for the Crown to prove 
tliat he detained them with a guilty knowledge, as S. 124 Act X of 1872 impera- 
tively lays down that accused persons are on no account to be detained beyond that 
time except under special order of the Magistrate, — which was not obtained in this 
case. 19 W, R 36. 

7. Held that the order of a Magistrate sanctioning the detention by the Police 
of an accused person for an indefinite period is illegal. At the expiration of 24 houis 
from the time of arrest, the accused must be brought before a Magistrate, who can 
then remand for a period not exceeding 15 days, under S, 224 J O. (Jr. P. C. 

No remand without a hearing can lost for a longer period. 5 B. R 31. 

8. Circumstances may exist in which a special order of the nature contemplat- 
ed in S. 152 0. Cr. P. C. may properly be passed ; for instance, if, in the case into 
which the Police are inquiring, the iffUspected or confessing parties have voluntarily 
oftered to conduct the Police to a place where the stolon property will be found , 
and such offer cannot be earned into execution within the limited period of 24 
lionrs, the power which the aboveraontioned section confers on a Magistrate may be 
rightly exercised. 

But to return accused persons to the Police, that they ma}’^ be forced to give a 
clue to the stolen property, is to abu »o the provisions of S. 152, with a view to the 
breach of the injunctions of S. 146 § ')f the 0. Cr. P. C. 3 N. IK. P. R 276. 

KNtiUlUY (by Police) 

9. An enquiry by the Police into complaints falling under Chapter 14 0. Cr. 
P. C. is not warranted by law. 8 W, 11. 1 2. 

10. Held by Loch. J. (Clover J. dissenting) that a Magistrate has no authority 
to order a Police enquiry in a case under Chapter 14 0. Cr. P. C. 10 IK. B. 49, 

11. A Magistrate is competent under S. 1 33 $O.Cr.P.C. to direct an enquiry to be 
made by a Police Officer into an offence punishable under a Local Act. — Such as the 
Police Act : Held that where a Magistrate professes to act under one section of the 
Criminal Procedure Code under whicn he has no jurisdiction, but it is found, that he 
has jurisdiction under some other section of Uie Code, the mistake is one which does 
not justify interference with the Magistrate’s order, if otherwise good, and if the 
accused has not been prejudiced tlteret^y. 14 TK. B. 41. 

* See 8. 93 N. Cr. P. 0. t See S. 92 H. Cr. P. 0. i See S. 194^. Cr.'P. C. § Sea 
S. 120 N. Cr, C. I See S. S. 109 4 110 N. Cr, P, C. 

U 
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II^FORMATION (of ofenm ) 

3 2. The village Muusif is bound to report the commission of all offences com- 
mitted iu his village to such person and in such manner as may be most likely to be 
effectual for the apprehension of the offenders, 3 M. R. App. 31. 

LIABILITY (of Police ) 

13. Appellant charged the prosecutor with theft, and he was handed over to 
the Police. Held, that the Police, and not the appellants, are responsible for any 
oppression or extortion practised by the Police on the prosecutor while in confinement. 

1 W.n, 26. 


POLICE OFFICERS. 


CONVICTION (of Police OfficerB ) 

14. Where a Sub -Inspector of Police was charged with having purchased a 
pony which had been impounded, it was held that the Magistrate should have pro- 
ceeded under S. 19 Act 1 of 187 J taken wnth S. 16^ P.C. and that the accused could 
not be convicted under S. 40G P. C. of criminal breach of trust. 16 IF. B. 52. 


DUTY ( of Police Officers ) 

15. Whore a man is grievously wounded in a riot, the Police are bound to 
act without taking into consideration who was the aggressing party. In the dis- 
charge of theiv duties, and in the absence of nny proof that they exceeded their 
duty, the Police were held entitled to the protection of the Court. 8 IF. R, 36. 

16. A Police Officer acts improperly and illegally in offering any inducement 
to an accused person to make any disclosure or confession. Ho part of his evidence 
as to the discovery of facts in consequence of such confession is legally admissible. 
8 TF. R. 13. 


17. The Police are not at liberty to bind witnesses over to appear a month 
after date. G IF. li 52. 

18. The words of 8. 28 of the IHstriot Police Act, which authorise the PoUco 
“ to keep order in the neighbourhood of places of worship during tho time of public 
worship,” confer upon the Police a power of regulating traffic, and putting a ^op to 
noises, m the neighbourhood of places of worship during tho time of worship, but 
<lo not limit their general powers of keeping order at and within all places of public 
resort, tem[»le.s, jatras, or the like, when necessary. 7 B. R. 2. 

PROCEDURE (when a Police Officer dep%ties another to arrest withoid warrant) 

19. S. 140 0. Cr. P, C. does not apply to a case of arrest for dacoity made 

without warrant by a Subordinate Police Officer in the presence of a head Constable 
who authorized him to make the ari'est. 11 IF. R. 20. 


20. An officer, subordinate to an officer in charge of a Police Station, who was 
deputed by the latter to make an inquiry under S. 135 tO.Or. P. C. attempted with- 
out a search warrant to enter a house in search of property alleged to have been 
iitolen, and was obstructed and resisted : Held ( applying S. 99 of the Penal Code) 
that, even though the Police Officer was not strictly justified iu searching the house 
without a warrant, the person obstructing and resisting could not set up the illega- 
lity of tho officer’s proceeding as a justification of his obstruction, as it was not 
shown that that officer was acting otherwise than in good faith and without malice. 

r B, n, A. J, 50 . 

SEARCH WARRANT. 

21. It is essential to the legality of a search warrant, under S. Il4 jO.Cr.P.C. 
that the production of some specified and particular thirty is desired j that the Ma- 
gistrate alone shall determine that such production is necessary ; and that a specifii- 

♦ See S. 102 N. Cr. P.C t See S S 114 & 115 N.Cr.P.C {See S. 368 N. Cr.P. C, 
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ed hoiise or place only is to be searched. The warrant mnat, tinder S. 115 of that 
Code, be directed to some other person, only when a Police Officer ia not forth- 
coming. 8 TV'. jR. 74. 

22. Before a warrant can issue attaching the property of a surety, he should 
1)6 called on under S. 220 f 0. Cr. P. C. to show cause why he should uot pay the 
penalty mentioned in his bond, and it must appear clearly on the face of the re- 
cord that he had such notice given him. 15 W, JR. 82 ; 7 J5. li, App, 37. 


Xrv. PKOCEEDINGS TO COMPEL APPEARANCE 

ABSCONDING. 

attachment of property ( of absconding person ) N, Cr.P. C, S, 172. 

1. The words order the attachment of any movable or immovable property” 
in S. 184 0. Cr. P. C. are enabling andjiot restrictive, and the Magistrate may at- 
tach both kinds of property. But he must issue his warmnt of attachment simulta- 
neously with the proclamation if ho resorts to attacliineut at all. 4 M, R. App. 48. 

2. Tho Joint Magistrate’s order of confiscation set asile ( 1 j because made 
without permitting the accused to shew cause agaiiist tho confiscation of his goods, 
( 2 ) because the confiscation ought not to be carried out where the accused has been 
appreliended and brought to trial, before the passing of the order, and ( 3 ) because 
the Joint Magistrate acted in contravention of the order of the Magistrate releasing 
the property from attachment. 5 TV. 8. 

PROCLAMATION { fn' ahtconding person ) 

3. S. 172 r. C. applies to a uitness who abacond.s to evade seryico of warrant 
issued under S.S. 188 J to 190 § of the O.Cr.P.C., while S. 183 $of the latter Code ap* 
plies to a party who absconds. 9 TV. R. 70. 

ARREST. 

4. The wounding of a thief by a Chowkedar in order to his aiTest, held under 
the circumstance to be justifiable. 2 TV. R. 9. 

5. A person complaining of irregularity of process issued for his arrest and for 
the attachment of his property, before applying to the High Court under S.404irO,Cr. 
P.C. siioulcl make application to the Magistrate issuing suck process for his discharge 
and the release of his property on the ground of the informality of the warrants. 2 
X TV. P. P, 441. 

COMPLAINANT. 

6. Where a person gave information to a Magistrate and the Police of a mur- 
der having been committed, and subsequently, on the charge having been dismissed, 
petitioned the Session Judge to have the matter re -investigated : Held that he was 
not complainant within tho meaning of S 360 0. Cr, P, 0. 5 B. R. 85. 

AJOMPLAiNANT {examination of) N, Cr. P, C. S. 140. 

7. Under S. 66 0. Cr.P. C., a Magistrate is bound to examine the complainant 
and record his deposition and then to pass orders for summons or otherwise as may 
be necessary. 16 TV. B. 59. 

8. A Magistrate cannot refuse a summons to a complainant, even in a case in 

which the charge might have been laid at the Police in the first instance, but is 
bound, under S. 66 0. Cr. P. C. to examine the complainant on oath and pass or- 
ders on the case. 14 TV. H, 36 ; 6 B, L. R. 74. 

* See S. 370 N. Cr. P. C. ^ See S. 397 N. Cr. P, C. f See S. 352 N. Cr. P. C. 
S See S, 354 N. Cr. P. C. | See S, 171 N. Cr. P. U f See S. 297 N. Cr. P.C, 
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9. The Mugistrate of the District, on a complaint being presented to him, 
has no power to refer the petition to a Subordinate Magistrate for trial until he has 
liimserf reduced the examination of the petitioner into writing in accordance with 
the provisions of S. 66 of the 0. Cr. P. C. 4 N. W, P , P, 88. 

10. On receipt of a complaint the Magistrate of District is not bound, under 
S. 66to examine the complainant before referring the complaint to a Subordinate 
Magistrate, The examination of the conaplainant by the Magistrate to whom the 
case is n^ferred is sufficient for the regularity of the proceedings. 18 TP. ii. 18 ; 9 B, 
L, E. 146. 

11. A Magistrate of a District is competent, under S. 66 to make over a 
petition piesented by a complainant for enquiry and trial to a Deputy Magistrate 
who exercises the full powers of a Magistrate. 14 TF. 1 ; 5 J5. L. R. 160. 

COMPLAINTS. 

12. Where an accused person appears voluntarily before a Magistrate to au^ 
swor a charge, the want of a complaint on oath, necessary for the issuing of a siun- 
inons or warrant ( 8. S. 66 and 43 *0. Cr. P. 0.) becomes irnraaterial. 

Scmblo — A Magistrate taking a complaint and issuing a summons thereon, acts 
not ministerially, but judicially. 5 B. R, 20. 

13. A Magistrate may take cognizance of a case, on the information of a third 
person, without any complaint by the paHy injured. C IV. R. 3. 

14. The report of a X'olice OflSicer referred to in S. 6G At of the 0. Cr. P. C. 
means, not any communication made by a Police Officer, but the formal report 
drawn up under S 0. Cr, P. C., in cases in which the Police ma} arrest with- 
out warrant. 8 B. R. 113. 

15. A Civil Court may, under S. 171§ 0. Cr.P.C. transfer a case to the Crimi- 
nal Court for investigation without specifying the particular officer by whom it is to 
he investigated ; and the deposition of the Civil Court Officer setting forth the charge 
on which he transferred the case to the’ Criminal Court is a sufficient complaint. 13 
TK. R. 45. 

16. Where a Policeman in whose sight a theft was committed arrested the 
thief, and, being himself unable to take or send the accused to a Magistrate, sent a re- 
port, on which the Magistrate issued a warrant: Held that, under these circumstances, 
the accused was legally brought before the Magistrate. 5 B. R. 99. 

17. In a case in which the servant of an Indigo Planter preferred a charge 
against certain parties for cutting and carrying away indigo crop which was in his 
charge, the Joint Magistrate dismissed the charge on the ground that a more res]>on- 
siblo servant ought to have laid the rornpUint : Held that the Joint Magistrate ought 
to hare tried the case. 18 W. B. 55. 

18. Where it is sought to recover the penalty described in S. 17 Act IX of 
1868 from any person who omits t) take out a ceitificatc, the Collector who issued 
the notice should prefer a complaint before a Magistrate, and the Collector cannot 
prefer the complaint before himself in bis capacity of Magistiate. 4 M. R. App. 62. 

19. The accused was found in the complainant’s house by night, but he stated 
that he was there for the j)ui’po8o of currying on an intrigue with the complainant’s 
wife. The complainant refused to lay a complaint of bouse- trespass with intent to 
commit adultery. Held, that the Magistrate was right in refusbig to convict of tv 
charge which the husband refused to make. 5 M. R. App 5. 

20. Where a complaint laid before a Magistrate F. P. by certain Government 
eti^phi/h accused the prisoner of criminal breach of trust of their wages, but from 

^ See S. 331 tSw S. S, 23 k 25 J See 07127 N. Or. P. C. § See S. 471 N.Cf. P. C. 
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the evidence adduced it appeared that the offence of which the prisoner was guilty- 
was criminal breach of trust of Government money : it was hold that the IVfigistraW 
F. P, had power to frame a cliar^^ against^ and convict, the piiaoner of the latter 
offence without a fresh complaint being made to him. 5 B. R, 100. 

21. In the class of cases specified to which the 21st Chapter of the 0. Cr. P. 
C. relates, the complaint or authorization of the Court against the authority of 
which such offence is alleged to have been comuiitted,*is a sutiicieut warrant for 
the oomraenceinent of cnminhl procbedings. 11 11'. il, 35 13, L, li, 660, 

22. Conviction and sentence under S, 3 Act X ^of 1862 (Stamp Act) reversed, 
because no complaint liad lieeu made before the trying Magistrate. 5 B, Ji. 48. 

23. A conviction and sente«ice4>y a F. P, Magistrate, under the Kailway Act 
reversed ; there being no com[daint made before the Magistrate, as required by the 
Code of Criminal Procedure. 4 B. R. 4. 

DISMISSAL {of complaint) N. Cr. P. C. S. 147. 

24. Ill a case in respect of which a warrarut might issue, and which is triable 
under Chapter 14 of the O. Cr. P. G., a Mugistmto ought, under S. 180 of that 
(Vxle, by virtue of S. 244 a.s amended by Act VllI of 1869, to order tlio discharge 
of the accused persons, ulthough they are lu attendance, if ho thinks that there is no 
case of a criminal character made out against them. 14 \V. R. 63 , 6 L. R. App. 6. 

25. The words ‘‘ dismissed without inquiry ” in B. 435 t 0. Cr, P. C., refer ti> 
a complaint which a Magistrate, under S. 67 of that (h)de, has dismissed without 
making the inquiry he is empowered to make under 8, 180. 3 A'. W,P. R. 2G1. 

26. A Magistrate has a discro'^iou under S. 67 0. Cr. P. C., to dismiss a 
complaint at once, and is under no obligation to go further. 10 W, R. 50. 

27. A Magistrate is bound at least to examine a complainant l)efore he can ex- 
ercise the discretionary power to issue process or dismiss the complaint which is given 
to him by S. 67 0, Cr. P. C. 4 M. R, 162 ; 8 W, R. 12 ; 16 JK R, 39. 

28. A Magistmte may dismiss a complaint, under 8. 67 0. Cr. P. C., before 
issuing a summons for the attendance of the accussed ; but when all the parties are 
in attendance, he is bound to follow the procedure laid down in S.8. 265 j and 266 1 
O.Cr.P.C. and cannot dismiss the complaint without hearing the evidence. 10 JVJi. Cl. 

29. A Magistrate removed a case to his own file from that of the Joint Magis- 
trate after the latter had issued warrants nf>on the footing of the complaint and im- 
mediately suspended the warrants and dismissed the complaint under S. 67. Held that 
the Magistrate ought to have proceeded with the caso as from the stage at which he 
found it, and that he committed a mateiial error by not doing so. 19 IV. R, 28. 

30. Where an accused, for having repaired a public road without having pre- 
viously asked for leave to repair it, was, on aimple petition, charged with having 
obstructed the road, and the complainant never appeared : — Held that the Deputy 
Magistrate ought to have dismissed the complaint. 7 IF. R. 31. 

31. The Deputy Magistrate censured for his precipitancy in dismissing a com- 

plaint of a deliberate attempt at extortion, supported as it was by evidence on the 
record, the prisoners having been acquitted, the Court passed no further order re- 
garding the case. 17 TP. R. 7. * 

32. In this case the Court declined to say that, as a matter of law, the Magis- 
trate acted illegaljy, in calling upon complainant to produce proof ex-parte to justify 
the issue of process, and upon default of such proof ui dismissing the charge, 17 fV.R. 3. 

33. Sanction was given by ihe xMagistrate for the institution of criminal proceed- 
iogs against the defendant for liavitig made a false charg e ag a inst the complainan t. 

* Hepeal^y Act XVIII of 1869. t See 8. 8, 296 4? 298 N. Cr. P.,C. t 8* 
a 20ff & 207 N. Cr. P. C. 
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The Magi«trate dismissed the complaint on the ground that the complainant bad ta- 
ken no 8tef> to prosecute for three months after the sanction was obtained. Held^ 
that the Magistrate had power to dismiss the complaint. 6 Af. E, App. 15, 

34. The High Court refused to interfere with an order of a Magistrate, by 
which he dismissed a complaint of theft, because it appeared to him, after making 
enquiries from the Police- before whom the complaint was in the first instance 
)>roiight, that tho complaint was not one that the Ciiminal Court should entertain, 
but in respect to whicli a suit in the (hvil Court should be brought. 11 TF. 54. 

35. A Magistrate was held to have acted rightly in disraissiug a complaint 
under S. 17 of the certificate Act IX of 1868, because there was no evidence that 
the names of the accused were included in the list mentioned in S. 13, In prosecu- 
tions under this Act, a Magistrate must proceed in the manner laid down in Chap^ 
ter 15 of the 0. Cr. P. C. and must r^uire proof of all the facts which go to coasti- 
tute the offence. 11 IF, E. 56. 

36. A Deputy Magistrate was held to have acted irregularly in dismissing a 
complaint and directing the trial of the complainant under S. 211 P. C. without re- 
cording his reasons for doing so, and without examining all the witnesses tendered 
by the complainant or allowing a reasonable time for the attendance of such of the 
witnesses as were not present. 13 IF. E. 37. 

37. A charged B before a Magistrate, for wrongful confinement of her brotlier. 
Previous to the petition to the Magistrate, the charge had been investigated by the 
Police, and reported to be false. The Magistrate, without recording the complaint 
under S. 66 0. Cr. P. C. sent for the Police papers, and under S. 180 of the same 
Code dismissed the cage : Held, that the proceedings were illegal ; that the Magis- 
trate was bound under S.66 to record the examination of the complainant, before he 
could, under S. 180 dismiss the complaint. 3 B.LJl.A, J. 53. 

38. After complainant's preliminary examination, the case was referred to the 
Police for report, and complainant, had notice to appear on 6th November to hear 
the report On 3Ut October, the Assistant Magistrate dismissed the case upon the 
report of the Police Officer without giving complainant an opportunity to show cause 
against tho dismissal. His order was set aside by the High Court. 17 W. E. 2. 

ENTERTAINMENT OF OASES (wifhout complaint) N. Or. P. C. S. 142. 

39. To give a Magistrate jurisdiction to take cognizance of an offence without any 
complaint under S. 68 0. Or. P, C. there must be an offence committed which is 
punishable under the Penal Code or under some special Act. 19 IF. R. 4. 

40. By S, 68 0. Cr P, C., a Magistrate can take cognizance of an offence, with 
out any complaint, only when it has come to his knowledge that such offence has been 
committed. A gratuitous suspicion or a belief founded on private information con- 
tained in an anonymous petition is not knowledge. A Magistrate is bound to disclose 
the information, private or otherwise, on which he acts and issues warrants for the 
arrest of the accused, 13 IF. E, 1, 

41. S. 68 O. Cr. P. C, applies to cases in which the private individual who is 
injured or aggrieved or some one on his part does not come, forward to mate a 
formal complaint; and even in 8uoh cases the jurisdiction of the Magistrate to arrest 
requires for its foundation a personal knowledge of the fact that an offence has 
been committed — knowledge derived from testimony legally given before him. The 
report of the Police or any statement not on oath or short of an actual formal com' 
plaint is not sufficient to give the MagisU*ate jurisdictoin to issue a warrant. 13 TF. 
£. 27. 

42. 6. 68 0. Cr. P. C.. gives a Magistrate jurisdiction on proper evidence to 
issue a wairgnt for tl^e arrest of persons in a pending case. 16 TF. R. 50. 

43. A Ma^ittate of a district h^ power under S. 68 0, Cr. P. C* whethec 
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llicfe be a private prosecutor or not, to order the arrest of a person who had been 
previously uoder trial by a Subordtiiare Ma<;i8tiute, and who had been duK^harged 
uuder S. of that Code. U IV, /J. 65 ; 6 B. L, R. App, 67. 

WITHDRAWAL {of complaint) 

44. CascH instituted ami tried under c. 14 cannot be struck off the file at tho 
request of the cwniplaiiiHut, or for want of proHOcution on his part. The Magistrate 
junst proceed in such cases in the iimniier pi'escrihed by that Chapter, notwith- 
standing the coaipluinunt may desu’e to withdraw bis complaint. 3 .V, IP. P, It, 41* 

45 The withdrawal of a complaint by the complainant operates as an acquittal > 
and tlie High Conrt has no authority t?> entertain the matter at all, except upon an 
application duly made with sanction of the Oovt^nment. 19 IT. jR. 55. 

COMPROMISE. 

ADULTERY ( C0mp9'0mt$€ ttl CCUC of ) 

4G. The power given to Magistrates to permit complainants to withdraw their 
romplaiiita is confined to cases falling for disposal under Chapter 15 of 0. Cr. P. C. 
tjdnseqtiently, a charge of adultery cannot be withdrawn by a couiplainaut with tha 
Magistrate’s consent. 2 N. W. P. li. 234. 

• BRIBERY ( compromise ia case of ) N. Cr. P. C. S. S. 188 k 210. 

47. Ilcdd, that biibery and other offences punishable under the Indian Penal 
rode with iniju isonment exceeding 6 months are not triable under Chapter 15 O.Cr. 
P. C. and cannot tlujrefore, be compromised under S. 271 of the latter Code. 12 IT. 
li F. n. 11 50, 

PROCESS ( postponenwit of issxit of ) N. Cr. P. C. S. 1 47. 

48. S. 180 0 Cr, P. C. was not intended to enable a Magistrate in ordinary 
cases to exHiutue witnesses in the absence of the accused. Under S. 67 0. Cr. P. 
('. a complainant has a light to an adjudication upon the point, whether in the 
judgment of the Magistrate there is sulficient ground for proceeding, 15 W. B. 53 ; 
7 R /v. n. 7. 

49. Under S. 249t Act VIII of 1869, which extends the provisions of S. 180 
to trials of offences under Chapter 14, a Deputy Magistrate may dismiss a complaint 
under that Chapter without calling evidence, if in his judgment there is no sullicieut 
ground for proceeding under it. 

Under Uie circumstances of this case how'ever, the High Court considered that 
the Deputy Magistrate should have made enquiries before charging the complainant 
with making a false charge under S. 211 of the Penal Code. 16 If". B. 44. 

RECOGNIZANCE {to appear) 

50. A recognizance binding over an accused person to appear to answer a 
charge, should sixjcify the particular day on which he should be in attendance in 
Court. 11 IK. B. 47. 

51. Held, that where the personal attendance of an accused is dispensed with, 
a recognizance bond, if such is deemed uecessaiy, should be taken from him, and not 
from his agent, binding him (the accused) to appear, either in person or by an agent; 
and that a Magintirtte has no legal authority to secure the attendance of an agent by 
such a bond. 5 jB. IL 64. 

52. In a case which is made*over for invesb'gation to the Police, the prosecu- 
tor and his witnesses sliopld be required, under S. 15 IJ of the 0. Cr. P. C. to enter 
into recognizances to attend and give evidence. 1 1 W. B. 47. 


^ Sec S. 195 N. Cr. P. C. tSee 8, 341 N. Cr. P. C. J See S. 123 N. Or. P. C 
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EKCOGNiiiAXE TO APPEAR {forfeiture of) 

i ^53. The estreating of recognizances is a proceeding resorted to where pers-nis 
who have undertaken to give evidence in a criminal enquiry have failed without just 
excuse to attend and have thus created an obstruction to public justice ; but wlicie a 
Magistrate thinks it proper to estreat their recognizances, he ought to allow them an 
opportunity of justifying their default. 11 W, E, 40. 

54. Where a defendant charged with an offence bound liiniself to appear before 
a Sub-Magistrate on the 10th June and the defendant did Rpj)eur on that day but 
made default on the 11th of June on which the case was called : — Held that there 
was no forfeiture of the recognizance. In such cases S. 219* 0. C\\ P. (!. requires 
that the Magistrate shall form a reasonable opinion that there lias been wilful default 
before issuing process to enforce thS penalty. 4 M, E. A pp. 44. 

55. Defendants were charged with theft, and on their appearance before the 
Sub- Magistrate on Isfc May were bound over b}’' recognizance to a}>ppar from that 
date until the ckise of the trial. On the 2nd May when the case Avas called on, de- 
fendants were not present, but they appeared on the 3rd. The Sub-Magistrate Imaid 
what they had to say and directed the iKinaities on the forfeited recognizances to bo 
levied from the defendants. Held, that there was no ground fur the interfeience of 
the High Court as a Court of Hevisiou ; that there was nothing illegal in requiring 
defendants to execute such a bond, and that no notice was necessary before proceed- 
ing to enforce the penalty. G M. E. App. 39. 

SECUPITY ( for appmremet ) 

56. Where a surety conditioned that he would be responsible for tlie continued 
presence of an accused person at one Court (Howadah). it was ludd, that the Hwn^iy 
was released from liability under his recognizance by the permission which thcC^oui t 
at Nowadah gave the accused, without the surety’s consent, of leaving that ]>laoo on 
business, and also by the subsequent tmnsfer of the case to another Court fUval 13 

TP. JB. 53. , w / * 

SUMMONS ( OH complaint ) 

57. If a Magistrate considers a complaint false and groundless, ho is not bound 
to iasue a summons or warrant. The law vests him with a discretion, which discre- 
tion it is incumbent on him to exercise. 

At the same time, the Magistrate should always take the examination of tlio 
complainaut 3 N. IP. P. R. 272. 

SUMMONS ( loUhout complaint ) 

58. The power wdiich a Magistrate of a district or a Magistrate in charge of a 
division of a district has to issue a summons without any complaint is not affected by 
the circumstance that it appealed that the offence with which the accused was charg- 
ed came to the knowledge of tlie Magistrate otherwise than through a petition which 
was presented against the accused. 11 TP. P. 1. 

SUMMONS ( service of) 

59. The mere showing to a witness of a summons issued under S. 186 1 0. Or. 
P. 0. is not Bufficient servico. Either the original should be left with the witness! 
or should be exhibited to him and a copy of it delivered or tendered. 1) B. 11. 20. 

GO. Refusing to sign a summons by an accused person does' not constitute the 
, '"‘entionally preventing the service of a summons on himself, under S. 
173 of the Penal Code. 6 B. li. 34. 

m issued under S. 159 Act VIII of 1859 cannot be legally 

affixed to the mul eutcl>rrry of a defau lting witness. Before the provisions of that 

* See S. 396 N. Or. P.C. t Sec S. 305 N. Cr. P. C. ~ ~~ 
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KGction can come into play, peraonal service of summons must be attempted. In the 
Rbseiice of process of legal service, the Magistrate’s order of imprisonment for con- ^ 
leuipt undor S. 174 P. C., and S. 168 *0. Cr. P. C. was quashed. 7 W. 11 58. ' 

SUMMONS {service of— ’beyond juiisdicHmi) 

62. Magisfcmtes may uiitler the Criminal Procedure Code issue summonses for 
service u[>ou \Yitiie.sses beyond the limits of their Districts. 3 M. R. App. 5. 

warrant {of arrest) 

03. A warrant, whirli did not specify a punishable offence, and which had been 
issued upon a statement not sufficient tO make out anv offence, quashed. 6 R, L. R. 
App. 129. 

‘ ^ • 

64. A warrant, for tlio arrest of a person on a charge of abduction should state 
tlie intent with which the offence wa.s committed. 15 W. K 4. 

65. A Magi.sirate not being the Magistrate of the district,' nor in charge of a 

division of the district, is not coin potent to issue warrants for the arrest of persona 
against whom lU) complaint has been preferred to him, nor any charge made by the 
Police. ,3 .V. ir. /». 317. 

66. A Magistrate or Municipal Commissioner has no power under Act III of 
] 864 (B.C.),to issue* a warrant for the arrest of a person wlw may have failed to ap- 
]»ear on a sunuiioua to answer a charge under S. 27 of that enactment for using pre- 
inises as a straw or wood depot witliout a license. 

'flic provisions of Chapter 15 O. Cr. P. C. are not applicable to offences under 
Act in oflSGl (H. C.) 10 W. R 1. 

67. In cases in which the Police cannot arrest without a waiTant, a warrant 
cannot be h'gally issued by a Magistrate except on a corafdaint made upon oath (or 
under the provisions of S. 68 +0, Cr P. C.) whether the Magistrate issuing the war- 
l ant IS authorised to entertain cases either on ccunplaint preferred directly to himself 
or on tlie refiort <>f a Police officer, under S. 66 A J of the Criminal Procedure Code 
or not. 8 B. 11. 113. 

WARRANT {direction of) 

68. A warrant issued undor S. 58 of Act XIII of 1856 should be addressed to 
some one or more Inspectors, and not generally to ** all Constables and Police Offi- 
cers.” Where a warrant in the latter form was executed under the direction of an 
Inspector, it was held that tlie error in the form of the warrant was moiely an error 
of procedure, and did not affect the validity of the conviction, under 8. 57 of the 
<Jocle,of persons apprehended in pursuance of the warrant so executed. 8 B,R,0,J, L 

WARRANT ( execution of ) 

69. The force of a warrant of arrest is at an end when the prisoner is brought 
before the Magistrate. 17 W. R, 55 ; 9. B. L. R. 354. 

WARRANT {form of) 

70. Tinder S. 77 § O. Cr. P. C. and the corresponding section of the amended 
Act, a Magistrate may issue a warrant to an unofficial person, but he can only do so 
when he cannot obtain the assistance of the Police or when the urgency is imminent. 
13 W. R 27. 

71. A warrant issued under S. 76 $ 0. Cr. P. C. should be sealed, should des- 
cribe the person to be apprehended under it with reasonable particularity so that 
there may be no difficulty in establishing his identity, and should l>e subsciibed with 
the name and full <:»fficial title of the Magistrate issuing it. 


« See S. 467 N. Cr. P. C. t See S. 142 N. Cr. P. C. J See S. S. 23 & 25 N. Or, P. 
C. § See S. 161 N. Cr. P. C. $ See S. 159 N. Cr. P. C. 
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WlieT'6 « wiuraot w«» Uefective in all the above particulars, the priaonsi appre 
handed under it was released the High Court. 9 B* B. 154. 

WITNESSES. 

LtDils, HiKDOo ( attendance of) 

72* The attendance of Hindoo ladies of respectability and secluded habifs as 
witnesses should not be required where no case is actually before the Court, 3 TV . 
Jt. 46 . 

PEKAXTY ( for non-aitendance of witneu ) 

73. An enquiry should be made into the excuse given by a person for his non- 
attendance as a witness, before enforcing a tine for such non attendsncc : in order 
that the Sessions Judge, or other aiUhonty, may fairly exercise the discretion given 
him by S. 221* of the O. Cr* P. C. 2 N* PT. F. H. 113. 

74. Where a recusant witness does not make his appearance the Magistrate 
may sell a^ part of the attached property • and recover the amount of fine im|K)8ed 
on him. l1)o fine is not illegal by reason of the witness’s answers to the charge notJ 
having been recorded. 2 W, 11. 45. 

SUMMONS (tecuring the oMmdance of witnetsen by) 

75. A Subordinate Magistrate cannot bind over witnesses by recoin izances to 
appear before himself. The pr^r course to enforce attendance is by suinmons, and, 
if that fails, by warrant. 4 M. K Jpp. 6. 

76. Where a Magistrate considered that the evidence of a person who was not 
produced was material, it was held that he should have summoned sucli person as a 
witness under 8. 351 of N. Cr. P. C. 20 IF. B. 67. 

77. S. 186 t refers to cases under c. It, which are triable W the Court of Ses- 
aioDS,and not to cases uudet Chapter 15, which are triable by a Magistrate. 9 IF /I 3. 

78. Conviction quashed, the prisoner's witnesses not having been summoned. 5 

}K A. 65. . • 

79. A Magistrate is not bound, under 8.191J to enforce the attendance of wit- 
nesses by warrant, except upon proof of due service of siunmoiiH. 7 IF. A*. 37. 

SO, A Magistrate cannot issue a warrant of arrest agninst a witness under S. 
260} O. Cr F. C. unless ho is fii-st satisfied that the witness has disobeyed a sum- 
mons which was served on him. 14 IF. B. 20, 

WARRANT ( securing ike attendance of laitnen by ) 

8T. S. 188 $ 0. Cr. C, F. empowers a Magistrate to issue a warrant against a 
witness, only when, after a reasonable enquiry, he believes that a particular witness 
will not attend vobintanly. It does not authorize the issue of warrants by whole 
•ale in Hew of summonses. A warrant umler 8. 188 is a warrant of arrest under 8. 
76ir in form B and not in form €.13 TF. B. 1. 

82. A Magiatrate has no authority to issue simultaneously a summons and a 
warrant to a witness, nor can he iasue a warrant under 8. 188 unless he has reason 
to believe that the witness will not attend in obedience to a suinmons. 12 TF, H. 18. 


XV. PROSECUTIONS IN CERTAIN GASES. 


INVESTIGATION {by Uayutmte) 

1. _ A Rogutrar under Act XX of 186C U cora|«tent under S. 95 to institute a 
prosecution for any offe nce under tha t Act 10 W. B. 5. 


* See S. 394 N. Or. P. C. t See 8. 305 N. Cr. P C. t See S. 355 N.Cr.P.C. J See S. 
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5. When a Civil or Criminal Courfc sends a ease for invesfeigstiort to a Magis- 
tmte under S. 171 *0. Cr. P, C., the Magistrate to whom the case is sent ntiiist him* 
self hold the investigation. 6 M. R App. 2 ; 5 B. Jf?. 41 ; 13 IF. /?. 49. 

3. Where a Civil Court sends an offence under S. 193 P. C. to a Magistrate 
for investigation and commitment, if necessary, the Magistrate cannot return the 
case to the Civil Court, nor can the Civil Court, after it has sent a case to the MagiA- 
trnte, commit it to the Sessions, The Mairistrate should himself proceed with the 
case and take evidence therein. 12 TP. 2? 41 ; 3 B. L. E, A, J, 47. 

SANCTION {for prosecution ) 

4. The plain intention of th% Legislature in S. 171 0. Cr. P. 0. wa» 
that the Court before which an offence was oomyuitted and by which the preliminary 
enquiry was made should not be the Court to investigate, try, or commit for trial. 
15 IF. E, 88. 

5. Under S. 171 0. Or. P, C. a CopH has no power to send a case to he in- 
vestigated by tlie Magisterial autliorities, but must specify the Magistrate by whom 
the investigation is to be made. 4 N, IP. P. R 86. 

G. The law does not require the sanction to a prosecution to he given in any 
particular form of words, and it permits such sanctiou to be given at any time. 

When a Sessions Court directs a commitment, it must be taken to sanction the 
prosecution out of whioli the commitment arises, 2 N. IP. P. U. 32. 

7. Tim words such sanction may bo given at any time” in S. 169 fO. Cr. P. 
C. must be construed reasonably, and “ any time” means a time which does not un- 
duly prejudice the party to be prosecuted, or put him in a wui’se position than lie 
■was before. , 

No. appeal lies against a Judge’s order sanctioning such prosecution. 18 

W. It 02 . 

8. Where a Civil Court gives sanction td prosecution under S.S. 169 and 170J 
0. Cr. P. C. it should state with precision the particular offence Or offences for the 
prosecution of which it gives sanction. 13 TP. R, 25. 

9. It is not necessary that the preliminary enquiry contemplated by S. 171 
O. Cr. P. C. should be conducted in the j)re8ence of the accused. All the Courts 
( Revenue in this case) making the enquiry has to do, is to satisfy itself that there 
ure prima facie grounds for sending the case for investigation to a Magistrate, and 
the CulLctor is not bound to dispose of a case of contempt of the lawful authority 
of a public servant, under S. 147 Act X of 1859, but it is discretionary with him to 
proceed under S. 171. 0. Cr. P. C. 9 TP. E. 3. 

10. Reports of Police or Medical officers are not a sufficient sanction for pro- 
secution under Bombay Act III of 1867. A complaint on oath or solenm affirina« 
tion is necessary. 7 B.R. A, J, 87. 

11. A memorandum, under the signature of the Collector, sanctioning the 
prosecution, cannot be accepted in the place of a complaint so as to authorise the is- 
suing of a summons. 5 B. E. 48. ^ 

12. Where a charge is made before a Sub-R'^gistrar that a document registered 
before him is a forgery, the Sub-Registrar should cause the complainant to proceed 
under S. 66 Act XX of 1866. If the Sub-Registrar is also a Deputy Magistrate, he 
cannot tratisfer the case to himself as Deputy Magistrate, but should prosecute un- 
der S. 95 for an offence under Act XX. In such cases, there should be a formal 
charge drawn up against the accused, and the evidence roust be taken in the pre- 
sence of the accused. 13 TP. B. 21; 4 B, L, B. App, 69.. 


* See S. 471 N. €r. P. C. t See S. 408 N. Or. P. C. $ Set S. 469 N. Or. P. 0. 
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In a case in which a false charge was brought, a IMaglstrafee gave tire nc- 
eimeti (A) permission under S. 169, 0. (Jr P. C. to prosecute the compljiiuHiit (H ) 
of an offence under 8. 211 P. (J. The Magistrate trie<l the complaint of A as a com- 
plaint under 8, 211, but he subsequently framed a charge against B under S. 182 
P. C. and punished him under that section. Held, with reference to S. 168, O. Cr. 
P. C. that the offences imder S. B. 182 and 211 P.O. being offences under (Chapter 14 
of the 0. Cr. P. C. the Magistrate was wrong in framing the charge under S. 182 
Without obtaining the })reviouH sanction of tlie Criminal Court which heard the pre- 
vious complaint of B. 13 IP. B. 67. 

14. Held that a Magisti-ate cannot take cognizance of an offence under S. 1 74 
P, C. committed against his own Court, but is Round under 171 O. Cr. P. ('. to scud 
the case for trial before another Magistrate. 13 IP. B. 66 ; 5 B. L. R. 100. 

15. A Small (’lause Court Judge sent a case for invesfigarioii to the Head 
Assistant Magistrate under the provisions of S. 171 O. Cr. P. C. The Head 
Assistant Magistrate transferred the case % investigation to the Sub -Magistrate, 
who committed the case to the Sessions. Held, that the order of commitment was bad. 

S. 173 0. Or. P. C. is inapplicable to a case referred to a Magistrate under 
S. 171. CAT. B. App. 41. 

16. Where sanction to prosecute on a criminal chiirgo under S. 169 O. C^r, P. 
C. was gi\eu in the case of only uno prisoner out of two[»n8onora who were tried to- 
gether, the High Court directed tho release of the prisoner in regard to whom such 
•auction was not given. 15. If. B. 55. 

17. The tiooil Govornrtiont in sanctioning or directing (under S. 167 tO. f’r. 
P. C. ) a rdiargo against a public servant of au offence as such public servant lias 
power to limit i.ta sanction, by giving ilirectiou.s us to the per-son l>y wbotw, and the 
manner in which, the prosecution is to be preferred and conductoil ; and a (.ourt has 
no jurisdiction to entertain a charge agsinst such [uiblic servant if ])referred other- 
wise timn iu accordance with such diregtious. 

« 

Semble. The Local Government has power in tho like case to direct that Die 
tcouged public servant shall bo tried before a specified tribunal being ono having 
jurisdiction in that behalf. 

Therefore, where the sanction directed that the accused public servant should be 
prosecuted upon such charges as Mr. C. might be prepared to prefer against him, 
and there was nothing on tho record to show, nor did it otherwise appear, that Mr. 
0. had preferred any charge against, or taken any part in the prosecutioii of, the ac- 
cused public servant, the High Court quashed the conviction of the accused, as hav- 
ing been without jurisdiction. 8 B. B. A. J. 32. 

18. A Civil Court has no power to make an order, under S. 170 O. (b*. P. C , 
•anoiioniug a prosecution for an offence committed \>eforo the Court of the Principal 
Badar Amin ou the Small Cause side, that Court not being subordinate to the Civil 
Court 6 M. B, App^ 191. 

SAKCTION FOR PROSECUTION {agaimt Public Servants) 

19. The sanction of Coverumeiit is required fbr the prosecution of any Judge 
if a complaint is made against him as Judge, 6 M. B. App. 22. 

20. 8. 167 0. Cr. P. C., requires that sanction to prosecutiems therein men- 
tioned «hRll l>e given before any such prosecution is commenced ; and, until the sanc- 
tion it obtained, the tribunal by which the offence is ti-iable has no jurisdiction, and 
a conviction founded on evidence taken without such sanction would be bad. 

Where a complainant charged a person who was ono of the public servants men- 

^ Bee S. 407 N. Cr. P, C. t See S. 466 N. Cr.P.C. 
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ill S. 107 0. 0i% P. C. with comn'il ting acts which if committod by a pri- 
vate iiKlividiial would have constituted the offence of extoiiion. 

It was held that it \va# not illegal to treat the charge as a charge of extortion, 
and to proceed with the trial without sanction for the prosecution. 7 B. R, A. J. 61. 

21. The sanction for the prosecution of a Kulkarni for making a false report 
as a public servant, required hy S. 167 0. Or. P. <h, may be given hy the Mamlut- 
dar or by the Patil to wlioin such Kuikarni is suVKirdinate. The sanction of the 
C'ollector is not necessary for that purpose. 7 J3. R. A, «/. 04. 

ADDi/rERY (jwoseciUioti for) 

22. ’ll^"hpro the husband of a woman, with whom the accused was alleged to 
iiave committed adiiUc'ry, professed himself unVilling to pmceed with the prosecu- 
tion, and the As.siht[int tSession Judge tlu reupon ordered the accused to hu discharged. 
Tim Court, in the oxercise of its discretion, declined to interfere. T) B, R. 27. 

CONTEMPTS OV THE LAWFUL AUllilOKlTT {mnctiuH to }m*seC1*U fov) 

23. Where a prosecution of an offence under Chapter 10 P. 0. is instituted by 
.•in inferior miriinterial servant under sanction of the authoi ity of his othciul 8U|>erior, 
the provisions of S. 108 of the 0. Cr. P. (1 are complie<l with. 11 IP. R, 22. 

24. The form of an Hceusation by a District Superintendent of Police under 
•S. 193 P. (b does not preclude a Magistrate from framing the charge under S. 177^ 
O. Cr P. (b ; the sanction of the District SufHirintendont required under S. 108 of 
the latter (^ode to give the ^Magist rate jurisdiction, need nut be express but may bo 
iin}die<l. 16 IF. fi. 57, 

LisoBEDiENUE OF LAWFUL ORDER (sanc/io?i to 'prosecute for ) 

25. Prosectition for non attendance in obedience to a Humniona was entertained 

witliout the snnetiou or complaint required by S. 108 0. (h‘. P. C. Held that there 
WHS HU implied sanction for the prosecution, as the conviction ivas by the same Ma- 
gi.stnite whose summons ivas treated with contempt. 5 11, 38. 

DOt'LMENTS, FoiKJED ( mnction to prosecute for ) 

20. A Dollector to whom an ajiplicatioti for a new stamp under cl. 2 S. 50 Act 
A of lfs02, does not sit ns a (5)nrt, Civil and (hOmiiial, and the apjdication there- 
fore not being a document given in evidence in any proceeding of a Court, S. 170t 
<J. Cr. P, C. does not apply to such a case. 11 IV. li. 48; 3 B. L. R. A. J, 6. 

27. S. 170 O. Cr. P. 0. refers only to cases where a forged document has lieen 
[Hit in evidence in a Civil or (himinal Court, in other cases, a Magistrate is competent 
proprio inotu to enquire into allegation of forgery, and no sanction under S. 170 ia 
necessary, 10 IF. R. 5. 

28. A sj)€cially registered bond was prfMseuted before tlie Small Cause Court 
Judge, for execution, under S. 53 of Act XX of 1800, and a decree passed upon it 
in usual form. Subsequently the Registrar sanctioned the i|)rosecution of the decree- 
holder, on the ground that the bond was a forgery. The Small Cause Court Judge 
thereupon, on application made, without taking any evidence or making further en- 
quiry, set asiile the decree and sanctioned the prosecution under S. 170 O. Cr. P. C.: 
Held, that ha was justified in sanctioning the prosecution but not in setting aside 
tlic decree. 3 B. X, R. A, J. 9. 

FALSE EVIDENCE (ianctioH to proitmie for) 

29. A Sessions Judge has *110 authority under the law to interfere with the 
order of a Magistiate allowing a prosecution for false evidence. 16 W. Ji. 59. 

30. Where the Magistate, before whom a witness gives false eridence, himself 

* Sec 6. 178 Cr. P. C. t Bee S. 1C9 N. Cr. P. C. 
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tommitii 8i»cli for trwl, hit ftvnction of the prosecntios^ under S. 169 0. On 

R C. will be implied. C B, li A. J. 54. 

31. Wliere a jierwm makes one statement i»cfore the Magistrate, and a direct- 
ly different statement l)elore the Civil Com-t, his commitment on an alternative 
charge, after the consent of the Civil Court has been obtained under S. 1G9 0. Cr. 
3*. C. is htnctly legal. 8 fK Ji 79. 

32. Where sanction under S. 170 0. Cr. V. C. to prosecute a person criminal- 

ly for fabricating false evidence was not given, it was held that the error was not 
cuied by S. 426 of that Code, and tlie person charged was ordered to be discharged. 
'J'Jie sanction given by the Sessions Judge after the cjse was committed to him and 
the priKouer had pleaded to the charge is not a sanction contemplated by the law. 
1.5 W, li 4.1 ; 7 71 L n. 26. ^ 

33. Where the J udicial Commissioner of Assam, sitting as Sessions Judge, cer- 
tified, in his capacity of Judge of the chief Civil Court in Assam, that a charge of 
lalse idence was entertained with the sanction of the District Court of Assam to 
which the Court of Moonsiff of Debrooghur liefore or against which the offence was 
committed w«h Rubordinate. Held that the sanction required by S. 169 0. Cr. P. 
C. had been given. 17 W. It, 65. 

34. The ol»ject of the sanction required by 8. 16 9 0. Cr. P. C., is to ensure 
that the prosecution should be instituted after due consideration on the part of tl>e 
Court Ufore whom the false evidence was given or on the part of a Court to whidi 
such Court is subordinate. 


M'lipn- a Masistiato ponisod the paper of a case which had been forwarded to 
liim by a Siibordiiiate Magistrate for consideration, and then sent on the papers to 
, Supciinteudent of Police with an opinion adverse to the jirisoner, and 

the District Su|ierintendent of Police requested the Magistrate to issue a warrant 
against the prisoner charging him with giving false evidence, it was held that the 
issue of the warrant was a sutfeient sanction under S. 169 on the part of the Magis- 
trate 16 Ik, Jl. 37, ‘ ® 


.4 ^ o accorded by a Civil Court under S. 169 O. Cr. P. C. in a case 

under K. Um 1 . need not be more specific than a general sanction to prosecute 
lor any talse statement contained in the two depositions given. 11 W. II, 17. 

a Judge to a prosecution forgiving false evidence 
under h. 19J i . C. and for false verification is not sufficient. The exact words uir- 
ou which the prowcution is based, and the exact offences which the Magistrate is to 
investigate should be pointed out. 

application filed in the Civil Court, in which it was stat- 
^ that the applicant did not sign an alleii:ed deed of coniproraiee, does not subject 

8 120 rr VllTJ “ «PPlic»>tion falls, not under 

JeriM ?1? its ’ 

170 *“ giving iwmission to pi-oseouto under S. S. 169 and 

{or wlli^’ ^ fo'-gery, state distinctly what tlw document is 

^wh ch a prosecution >. to In, entertained. The*, articular act or actsTfr«rv 

uip^ifirio ‘J*® 


ting Magistrate with oomtnit- 

/rTi^C ^ak{L7o/ F<Mecution of ^e accused under S. 8. 463 and 

added ; head of charge »mCs 193 Living f. '* ^ under these swtious. 

Mairiati'ato had no evidence ; It was held that the 

& I? ct?r^" •’7? K. y “*• 



PROSECUTIONS IN CERTAIN CASES. 


175 


39. Sanctiou for thr prosecution of the accused wns accorded by an Assistant 

SoBsion m ih^siollowing terms : — “ There is no doubt whatever timt Tai, Baji 

and B»la, tliese three persons, made he.fiU'e me certain stutemouts contradictory of 
ilio statements which they had made before the C'Omniitting Magistrate. Therefore, 
if from such statements of theirs they may be liaiiie to any charge, there is SJincticm 
from l»eit " (?. (*., I giro my satfction) “ for their prosecution. ” Held that this 
gave sufficient sanction for the prosecution of the accused under S. 193 P, C. and 
that it is not necessary that the authority giving the sanction should specify the 
particular section of the Penal Code under winch the accused is permitted to bo 
prosecuted. 8 B. IL A. J. 24. 

FaLsE INFORMATION (sanction to prosecute for ) 

40 . The sanction of a Distucl Supiountcndent of police to the prosecution of a 
charge of giving false information, not to such i)istricl Superintendiuit himself, but 
to an Assistant District Superintendent, is no sullicicni sauetion under S.16B ^oftho 
U Cr P. C. 2 \. ir, }\ 11. 2H7. 

41. Wli(u*e a person was accused tinder S. 1S2 P. C. with having given false 
infoirnatum to a IkmiI (Constable, it w.ts held that the proriHious of 8. 168 0. Cr. 
P. had been sufficient iy c(>in[>lied with, mtsmuch as the Lower Appellate Court 
statiil lu its judgment that ‘Hhe case bad btsu* forwardml under 8. 182 by tho of- 
ticerin eiiaigt' ofthi' I’lstint Superintoudert’s otlice”,^ — the District Superintendent 
i>eingllic olliinal supeiiur of the head Constable. 19 IK. li 33. 

L\NL) DisPUTrs (mnrtiou to prosemie m cate of) 

42. 'J'lie sanction of the Ciul Courtis nob necessary to a comjdaiufc of forcihlo 
dispossession ly a parly who was put into possession i>y the Civil iVnirt, nor is tho 
At agisti f\t(i limited in his action by the mistake of the eoinplainant in citing 8. 
JSS Jh U, ub the seriioii under which the otreiice charged falls. 17 IK. H. 1() 

LoTTFJkY OPKK’E, KEEPixo (sanciwn to 2^rosfCute for) 

43. Tlie sanction of the T^oimI ( iov(M-tmient is necessary before a charge for 
kecjung a loirmv oifu’e under b. 10 Act XXVlI of 1^70 can bo instibutod. 10 IK. AX 
2 , 6 A. L R. App. 98. 

PEK,jt;Ky ( 'idnciwn to 2>rosfcnfe for ) 

14. Tlio discretion veated in a Civil Com t under 8. 1 69, t of Bftnetioning a 
erimiual cliargo (»f perjury, ih one that should be most carefully exercised, 6 IK. A. 11, 

45. An af>p]ication under S. 169 O Cr. P. 0., praying for sanction to insti- 
tute a proMCution on a charge of perjury, should, as a general rule, he first mad© to 
the Court before which the perjury is alleged to have been comnnbtod. 6 M. li, 92. 

40. Sanction to a juoKcention for fierjury may bo given by tho Court before 
which the jreijurv whs commiHed, at any time, f*ven after the order for commitment 
to the Sessions has liecn m idi*. 3 B, L. li. A, J. 10. 

47. It would b<‘ vei 3 umh siiable fo» the Higli Court, except under very peculiar 
circumstances, to mitert am in the tii fat instance an ajiphcation to autboris© a pro- 
secution tut petjuiy. 17 IK. 11, 46. 

48. A case of perjury or forgery alleged to have hoen committed in a ease before 
a Ci\il(k>u»t buftuv th<* KtJantiiry 18G2 c-in oe dealt with only under the old IVoee- 
dure Law (Act I of 1848) accoidingto whicli the sanction uf the Conidi before winch 
the offence ib aWcifcd to have been ooiuiuitte«i. isnecessaiy before criminal proceedings 
can be institutr d. 5 IK H. 8. 

PUJiUC jijhTicTHJi^sancfion to jyrosecute for of e nee againsf) 

49. The prosecutor aptdied to a Civil Court for leave bo pro'iecate, under S. 1 70 J 

' See S. 107 N. Cr. P.C. t Sc-e S. 408 K. Cr. P. C. X See S. 469 Jf. Cr. P, C, 
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CIIIMIIH; fBOCEDL'BR, 


n V, V r 11 witne»a who hfwl "Ppea^J before the Court. The Court gmu ted the 
O, Cr. P. C., iiri»oner was tried for and convicted of an offence 

imrmiwnon as a^ned ^ ^ p that the mention of S. 170 

eo,«i»gnudrvU.e prov.mone^ ,, 

IJ^rjilui^^^a^^tbat the prisoner was rightlyconvicted. 4 D. R. A.J. 28. 


XV r. REFERENCE. 

1. The High ConH as a Court of reference can only deal with cases in which a 
•enlence of death has been passed. 6 N, W. F, Ji. l^l. 

2. A prisoner, by claiming the **right of reference to the Sadder Court,” does not 
lose aTl riglit to the otRriion of the judge, and to appeal on the facts upon a trial by 
jury. 3 ir. Ji, 58. 

3. The taking by the Sessions Judge of a different view of the evidenoo from 
tljat taken by tho Magistrate is not ground for a reference under S. 434: ♦ O.Cr.P. C. 
IS IK. IL 39. 

4. Where a case is referred to the HighCourt under S. 287 Act X of 1872, the 
(\)urt is liound, ‘under S 288 of tho same Act, to go into tho facta of the case, al- 
tliough tho conviction whs by the verdict of a jury. 19 IK.ii. 57. 

5. A Sessions Judge, in referring a case under S. 434 0. Cr. P. C. should 
state reasons of his own for the reference, and not merely send up the reasons which 
may have been left by his predece-ssor. J 0 IK. Ji. 50. 


XVII. REVIEW. 

1. Tho Code of Criminal Procedure, contains no provision fora review of an 
order passed in a Criminal Co(l«. 7 B. li. 07; 3 N. IK. P. R, 273 ; 17 IK. R. 2. 

2. Somble — No subordinate Crimftial Court has the power to review iia own 
judgment. 5 IK. R. F. RJi. Cl, 

3. An order under S. 308 + 0. Or. P. C. is a judicial proceeding within the 
meaning of S. 404 of that Code and is, therefore, open to review by the High Court 
under its extraordinary jurisdiction, when an error in law is oommitted. 9 B, R. 160. 

4. Where property of an abacon<iing offender had been attached and declared 
to bo at the disposal of Government, under S. 184jO.Cr,P.C. and the offender was sub- 
sequently convicted under S. 174 P. C,, and such conviction was upheld on appeal^ 
held, the High tlJoiirt had no power to make any order with respect to such projiei ty. 

Where an order for the release of the property so attached had been obtained 
from the High (yourt on an fx~parte application, and on an incorrect staiement of 
facts, the High Court, on the application of tho Governni ent, cancelled such order, 
9 B, LJi 342. 


XVIII. REVISION. 

APPLICATION. 

1. Application for revision by the High Court of au order patsed in appeal 
by a Sessions Judge must be by motion. 16 IK. R. 62. 

BONA-FIDE. 

2. On an application to the High Court, as a Court of Revision, to discharge 
S.S/295 A: 296 N, Cr. P. C. tSee S* 521 N, Cr. P. 0 jSee S 172 N, Crr^C 
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an ordei* made by a Sessions Judge, under S. 4S5 *^0. Cr.'P. C., for tbercommittal of 
certain accubed persons for trial on u charge of daooity : Held that as all that was 
done was done under a claim of right, in good faith entertained by the accused, how- 
ever erroneously, the charge could nqt be sustained. Tlie order of the Sessions 
Judge annulled. 3 M. R, 2bi. 

COMMITMENT (power to orcUr — of p(Mrtif diacharged) 

3. The High Court has the power under S. 297 of Act X of 1872, not only to 

order the accused to be tried, hut also to be committed for trial, if it af)p0ir to the 
High Court that the accused was improperly di.scharged; hut from the ai>8enco of the 
words “ order liira to be tried” in S. 296, it bOems that a Magistrate is not empower- 
ed under that section to direct a subordinate court to take further evidence in a 
similar case. 19 W, B. 56. • 

4. Tn a case in which the accused caused the death of a woman by beating, 
the medical officer who held the post mortem examination considered that death re- 
sulted froni rupture of the spleen, hut the Civil Surgeon said that no opinion of the 
cause of death could be fovnaed. 

The accused having been convicted of causing grievous hurt, and sentenced to 
six month's rigorous iinju’isonment hy the Deputy Magistrate, the Magistrate con- 
sidered that tire accused, ought to have V>een committed to tho Sessions on a charge 
of culpable homicide, but recommended that the High Court should enhance the 
sentence which had been parsed to one of sufficient severity to meet the offence. 

Held that the High Court could not deal with the case in the mode suggested, 
but under 8. 297 N. Or. P. C. the Court annulled the conviction by the Deputy 
Magistrate and directed that the accused should be committed to the Sessions on 
charges of culpable homicide and of grievous hurt. 20 W. li. 63. 

5. The powei ooufetred on a Court of Sessions by S. 435 0. Cr. P. 0, extends 

only to offences not tiiable by a Magistrate and regarding which tho accusetl has been 
discharged by the Magistrate. 11 W, R. 45. • ^ 

6. Where a Magistrate of tho District thinks iliat in any case tried by a Ma- 
gistrate subordinate to him a failure of justice has occurod, in consequenoo of the 
latter not committing tho accused for trial to the Court of Session, ho should refer the 
cose, with an exprt^ssion of his opinion to the Sessions Court, which has power, under 
S. 435 0. Cr.P.C., to direct a commitment to the Sessions Court for trial. 7 B.R. 72. 

HIGH COUltT ( as a Court i f Re, oisha) 

7. S. S. 407t and 419| 0. Cr.P.C. are not applicable to a case, which the High 
Court, as a Court of Revision, thinks it right to take up. 5 W. R, K B. R. 45. 

8. S. 42rr§ 0. Cr. P, C. allows no revision by tbe High Court in cases where, 
in the judgment of the Appellate Court, an accused person has not been prejudiced' 
by an error or defect in tiie proceeding before the Magistrate ( e, //., as in this case, 
by tbe alteration of the charge and the omia.siO'Q of tho Magistrate to record a sepa- 
rate defence ). 17 W, R, 52. 

9. The High Court can act as a Court of Revision, after it has acted os a. 
Court of Apf>eal, in order to correct an error in law which conid not be set right on 
api>eal 5 IK. R. F. B,R, 45. 

10. The questions which tbe High Court has to determine under S. S. 294 

and 297 N.Cr.P.Cf. are questions of law or procedure which affect the decision, and not 
questions of fact depending upon confliotiog evidence which hag been considered by 
the judk^e, and upon which he half given his opinion adversely to the accused person. 
20 IK. R, 40. 

»So7s..S. 296 d: 298 N. Cr. P. C. t See S. 272 N, Cr. F.O,; See S. 280 N. Or. P. C. 
§ See S. 283 N. Cr. P. a 

W 
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11. The High Con vt, ns a Court of Hcvision, cannot interfere with the fmdlngf? 
of the T^wor Af»pellat'* Court on (|aest)onH uh to Uie truth of the alieg Ujo .h contained 
in a h!a*l or the honafulea of the accused, but upon such questions aic bound by the 
fiudingii of the Lower Court. 9 B. li 451. 

12. The High (hun t as a Court of Revision, ha« no power to interfere, with or 
set aside a verdict of acquittal come to by a jury notwuhstauding Unit nuch veidiot 
ha8i»een cometo in cons<*(j'U'Uce of misdirection on th^ poit of a Jud o‘, Tlie decision 
(5 W. R. 4H) ^refers only tocasca tried l»y Assessors. 1<1 W.H. 14 , I LJi d. J. 8, 

13. The verdict of a Jury cannot be reversed by a Court of Revi^jon, even if it 
boa verdict of “ i'uilty.” The only reimsly for the prisoner lu such a c ise is an ap- 
peal (which can only he a question of Uw), or an afiphcatiou to th(‘ Ex<cutive fio- 
veinmeiit. Nor c.in u vcKhci, jironouucod liv a jury, of “ not ^udty’* be reverHod by 
the flifxh Court on revision, and it is deal that no appeal lies Iroui such a verdict. 

3 n. B a. i. 

14. Tinder exception 1 S. 300 P C. <lio finding of a jury as to whether the of- 
fence of murdrr was committed under grave and sudden ])rovt)( at ion .sutfieiont to pre- 
vent the offence from amounting to murder is a ipicstion of tact with which the High 
Court cannot interfere. 13 W. B. 33. 

15. In exercise of itjs powers ns a Court of Revision, the High CJourt quashed 
convictions by a Joint Magistrate and Assistant Magistrate of certain persons foi of- 
fences under 8. 283 (danger, (drstruction, or injury to unv freison in a })uhlu* way (»r 
line of navigation) and S. 291 (repeating or r'ouimuing }>u>»lic nni ^ men) ’of th(< IVnal. 
Oorle, in which it appeared that the complain<nit’8 statemeiit was not ni.oh* on oath or 
before a Magistrate, and in which there wars no statement of tlmrge <jr evidence of any 
kind. 20 ir. JL 55. 

Id. Wlien there is evidence to be considered and weiglied bv the Court which 
is called upon to rletermirn* whether a person ch.ri'ged with an ofibne® or ofl’onceK 
is guilty or not guilty, nn error as to the probative foioe, ami df^at (»f the evidence 
is om^ »)f fact ami not opMU to*corre(‘ti()U except on ajipeal in the cas(* of a conviction. 
Whore the piisoners weic c}uir.;ed with culpable homicide amounting to muitier, 
und culpable homicide not amounting to murder and the S( ssions Court convicted 
of the latter oflence, and the High (/ouH wu*re of opinn»n that lh<j ('\idcncc estaldish- 
0(1 the charge of culpable liomicide amounting to minder: H(dd, that the High 
(^ourt bail not tlie (>(>wer a.s a Court of lUvisiou under 8. 4()5t O (V. P. to oidor 
i\ now tiiul 5 J/. ll, J//p. 10 

17. The High (Joint caunot interfere under S. 431 (5 CV. P. C, (Quorc — can 
it interfere under S. 404 of that (’odi* 1) — in the case of a conviction before a Jus- 
tice of the Peace under the 53 Ueo. Ill, c. 155 8. 105. Such a case falls under S. 
410+ of the O. Or. 1\ C. U IK. li 79. 

18. The High Court as n Court of Revision cannot interfere with any finding of 
fact unless it arnvoa at a conclusion that there was no evidence whatever to support 
it, nor can it lutcifere in the case of a sentence passed by a Magistrate iqion the 
ground that it is too severe, S. 405 O. Cr. P. C. applying only to cases coming 
from a (Auirt of Sessions. 12 IK. Ji. 47 ; 3 B. L. R. A. J. 50. 

19. Qtmr {hy Mlttcr ,/.) Whether the High Court, sitting as a Court of Ra- 
visiou under 8 404§ 0. Or. P. C., can outer into the ipiostion wheiher the view of 
the evidence Uken by the Lower A[»[»eUato Court is correct or 13 IK. 1\, 78. 

JUDICIAL PROCEEIJING. 

30, The High ('*aurt W not empowered to interfere under the provisions of S 

*See I8th decision in p ige 107 of this volume. t S^e S. S. 294 <k 297 *N Cr^ 
P. C. + See S. S. 79 dc 80 N. Cr. P. C. § See S. 297 N. Cr. P. C, 
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404 0. Or. P. 0., until there has been a judicial proceeding by the Magistrate, 2 S, 
W.P.H.UL 

POWERS (rUsiinction hehreen-- given hj S. S. 290, 29S and *S’. 142 Cr. P, C. ) 

21. The powtTS given itiidor S. S. 135 and Oi^ of the 0 (h\P C. are tlialiuct and 
independent powers, — the formei {providing bn* thtj u'vi^ion of })roceHdings which 
have been idready commenced, and the latter for the institution of proceedings de 
mvo. 14 ir. li, 05 ; G h. L, 11, App. 07. 

PROi^EEDINGS {poww io calf for) 

22. To justify the setting aside fho proceedings on n trial, the error must be 
a material eiror within the moaning of S. 297 Cr. P. 0. ma*eri<ff in that section 
btMiig equivalent to imloss such error or dtTect has oci’asioned a failure of justice’* 
in H. -283. 19 11^ 11 28. 

23. H< ld that the High Court canno^ interfere under S. 434 0.('r.P.(^ in a case 
in whicli a Magistrate dismiss a complaint under 8. 67 of that (>od(\ lOIT. li, 49. 

24. The High (\)mt will not ordor a copy of the judge’s notion of the evidence 
aud pi ot'eeMiings upon conviction in a eriiniual ease to be {urnished to tliO prisoner 
on the gi‘)uu<l of alleged probiibh' hardship. A fair prhnn fane csso as to the irre- 
gularity of those proceedings, or the illegality or impiopnoly of tht‘ seutonco or or- 
d(‘r, must appear, before tlio (luiiit will call for or direct a return of tlio record of 
the proceedings. 1 ilf 11, 138. 

25. 8. 294 N. (h*. V. C. is limited to sentences and orders as distincts from 
judgments. The former may bo altered or set aside by the High (’ourt for illegality 
or imprtqaiety; but tlie latter cannot bt' inieifeied with (I'xcept in .such cases whorw 
the law gives an appeal on the facts) unless it be shown that thoro has boon some 
material error of law which renders tho conviction illegal and inniroper in law. 20 
ir. R 01. 

2G. There is no provision of the Crimimll Proceibire Code which makes it law- 
ful for a Court of Si^ssioii to call for examine the record of a case tried by a Sub- 
agist rate, wluu’o no sentence or order has be<‘ii passed thereon by the immediately 
Subordinate (^oiirt of the Magistrate. 3 B. li. 1. 

27. A Sessions dmlge ought not to call for a report from tho Magistrate of the 
District in any case in w*hich it is not competent to such Sessions Judge to call for 
the record and pruceediiigs, (e. r/,) in the case of a person tried by a Subordinate Ma- 
gistrate wlio has apf)ealed to tlie District Magistrate. In tiials held by the Magis- 
trate of tlie District or Magistrate F. P. in winch the Sessions Judge can call for the 
recuid and proceiidiugs, he lias power also to call for a report. G B, R A.J. 33. 

28. A Magistrate F. P. though executively inferior to the Magistrahe of the 
District, is not a '‘Suliordinato Magistrate/’ witliin the meaning of (yhapter 16 of the 
old Criminal Procedure Code, nor is he “ immediately Kubordinate” to the District 
Magistrate, within the moaning ofS. 434 of the same Code, 5 B.R. 69. 

29. A Magistrate F. P. is not immediately subordinate to the Sessions Court, 
and, therefore, a Sessions Judge has no concurrent jurisdiction with the Magistrate of 
the District, under S. 434 of the Code of Criminal Procedure. His proper course, if 
he thinks that an illegal sentence or order has been passed by a Magistrate F. P., is 
to make a report t« the High Court, which will then if it thinks fit, call for the pro- 
ceedings, under S. 404. 7 B, R A.J. 73. 

REPOftT TO HIGH COURT. 

30. A Magistrate sbonld under S. 29G X. Cr. P. C. exerciae a discretion as to 
whether will refer a case to the High Court, and is not bound to refer every case 
in which he may detect au error. 20 W. R, 40. 
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31. When a Magiifcrate, havinj» called on the prisoners for their defence, take# 
the evidence of a witriess and finally acquits them of the charge, the High Court 
has no power to interfere upon a reference made to it under 8, 296 N. Cr. P. C. 
19 W, li. 55. 

32. In a case in which the Magistrate referredT the proceedings to the High 
Court with a recommendation that tliey shotdd be set aside, because the sentence 
was inadequate, it was held that it is not merely because circumstances occur to 
the Magistrate which woidd render necessary a more severe sentence or a different 
charge that the High Court should intei-fere. There must be matter on the record 
of the case showing that the charge has been improperly framed, or that the sen- 
fence passed is clearly inadequate to the offerfee. 20 W. li. 22. 

BITVIVAI (of case ) 

33. A Magistrate of a district has power to order a Subordinate Magistrate to 
revive a case in which the accused hud been discharged. 20 TK. R. 46. 

34. Where an aecufeed person has fieen discharged by a Magistrate under S. 
250 ’^O.Or.P.C., after enquiry into the casp,tbe Court of Session cannot under S. 435 
0. Cr. P. C. remand the case for further enquiry. 9 B. L. R. 337. 

35. The Deputy Magistrate adjourned the case to the 21st on which day he 
ordered the case to be dismissed for non-attendance of the complainant, but on the 
following day cancelled that order and revived the case on the ground of his having 
dismissed the case by mistake in ignorance of the complainant having petitioned for 
an adjournment by reason of sickness. The Magistrate on appeal reversed the order 
of the Deputy Magistiato. As the order of the Deputy Magistrate was manifestly 
wrong, the High Court set aside the whole of the proceedings and restored the case 
to the position in which it stood before the 21sfc. 8 \V, R. 5. 

36. A Magistrate of a District has power under S. 435 0 (Jr. P. C. of dealing 
witli cases triable by a Court of Sessions or by a Magisti ate of a District, in wdiich an 
accused has been discharged jiy any Magistrate, and with cases in which a complaint 
has been dismissed vvhitliout enquiry, provided that the proceedings wore held by a 
Subordinate Magistrate ; but quere whether in such cases he ought to order a com- 
mitment to the 8e8siouBor a new trial before anotlior Magistrate. 14 IF. i?. 8 ; 5 JR 
L R, App. 48. 

XIX. SECURITY FOR GOOD BEHAVIOUR. 

BOND (Becurxti/) 

1. Althougth the form of security-bond given in the form ( F ) of the Appen- 
dix combines two bonds, namely, one for the principal, and one on the part of the 
sureties, the provisions even of S. 300 f would be complied with if these two bonds 
were upon two pieces of pajw instoivd of ono, 19 W. E. 29. 

DEPOSIT ( i nsteaJ of secitrihf) 

3, The Magistrate may requii'c the accused to deposit money, in lieu of securi- 
ty, for his good behaviour. 7 TP. R* 30. 

IMPRISONMENT (m default of security) 

3. With reference to 8. S, 301 J and 400 § after the expiration of the term of 
confinement in default of security, a second secin ity cannot he demanded except 
upon some new proof of had livolihoj^d or that a^person is not capable of following 
un honest calling. 6 IF. R. 18. 

See a a & 21 rN. Ci-rircT t See 8. 509 N Cr.P.C. J See S. 510 KCr F.c" 
JSeeS;S.2f7 A269N.Cr.P.O\ 
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i. Where a Ma^ifetrabe requiml security from pewons for their good behari- 
our under S. 296, *^and in defnult sentenced them to six months tigorous impriton- 
infnt, heldtimt the order was illegal, S 301 +reqtiii ing that they should be committed 
to pribon until they furnish the security demanded. In fixing the amount uf secu- 
rity the Magistrate should notsgo beyond a sum for which there is a fair probability 
of the defendant being able to tind security. 4 M. U, Jpp, 47. 

PENALTY ( recovery o/-^from aiirities ) 

5. Where sureties who were required to sliow cause under S, 305 JO. Cr.P.C., 
why the bond executed by them should not. be put in force, failed to establish 
by evidence the Blatements which they made, it was held that the order putting 
the bond in force was a proper one. 19 TP. R. 29. 

REVISION. • 

G. Orders passed by Se.s8ions Judges in confirmation of orders by Magistrates 
calling upon parties to give security for their good beliaviour,thongh not subject to 
appeal, are open to revision by the Uigh Court under JS. 404 6 W, R. 18. 

SECURITY. 

7. If a Sessions Judge be of opinion that a person acquitted by him ought to 
give security for future good behaviour, ho should discharge him, and inform the 
Magistrate of hi.s opinion, tliat Bccnntj should V)e taken, leaving the Magistrate to 
take the necessary steps for that purpose, and the Sessions Judge should not send 
the party in custody to the Magistrate. 1 B, It. 91. 

8. To justify a Jifagistrate in taking action under 8. 296 0. fb*. P. C. there 
must be evidence before him legally sulficient to establish the fact that the person 
charged is a jieraon of the character de.scubed in tlio section. 2 iV. W , J*. 11. 455. 

9 In ])roceedings taken against a person to obtain security for good be- 
haviour under S. 296 0. Cr, P. C. the exaiuinatjon of the witnesses must l»e taken 
in the pr<*^ence of the accused person, who should be permitted to cross -oxarnine 
them. 2 V. W. P. li. 406 ; 4 M. 11 App. 23. 

10. Previous convictions for a simple breach of the peace arc not suflTiciont to 
justify a Magistrate in demanding security under S. 290 0. (yi*. P. C. Nor is re- 
pute, that a [lerson is one of the leaders of a gang of petty bullies and extortioners, 
sufticient to justify a convicliou under S. 297 §of the same Code, unless in addition 
it be shown that he is of a character so desperate and dangerous as to render his re- 
lease, without security of one year, hazardous to the community. 4 N. W, P. li. 117. 

11. Where a prisoner, in addition to a sentence passed upon him, is required 
to furnish security for his good behaviour under 8. 296 0. Or. P. (h, for a period of 
one year, his imprisonment in default of providing such security must commence to 
run from the date of the order to furnish security, and cannot be directed to rnn 
from the expiry of the sentence pahsed upon the prisoner. 3 V. ^V.P. li. 126 <k 127^ 

12. A direction annexed to a sentence of imprisonment under S. 448 P. C. 
that the convict be brought up, at the expiration of the sentence, in older that 
he may give security for good behavmur for the period of one year reversed: os not 
being authorised by S. 296 O. Cr. P. C. 3 B. R. 39. 

13. Wliere a person is adjudicated to be a person of notorious bad character 
under S. 206 0 Cr. P. C., after having been tiied for dacoity, the evidence taken in 
the trial for dacoity should not lie used against the accused with reference to the ac- 
cusation under S. 296, which evidence should be taken independently, 13 TK. J?. 24. 

14. In an enquiry under S. 306 $O.Cr. P.C. as to proceedings against persous 

^ bee S. 503 N. Cr. P. C. t See S. 510 N. Cr. P, C. + See S. 514 N. Cr. P, C, 
§ See S. 506 N. (Jr. P. C. $ See S. 515 N. Cr. P, C. ^ 
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required to pivx* wcuritv fiT ^ood l>ehftvionr, a Magistrate has no jjowcr to use the 
intormstioa which the Police may have obtained as evidence iu the case, 11 liMi. 35. 

SE< uiiiTY (/or more than me year ) 

15, ByS. 207 0. C’rP.C. the Court can deal wRh the case of a prisoner who 
does not appeal and is authorized to pass such “older” sentence, or judgment as ib 
thinks fit. 10 ir. 7* 57. 

10. 8. 297 U. Or. P. C. applicable only to persons of a violent or turbulent 

character, and not to taking Hccurity for good behaviour 0. TP. H. 0. 

17. PriSniuT »ie(putU;d of attempt to munler, but directed to l>e proceeded 
with by the Magintnifc under S. 297, with il view to .security being taken for his 
future peaceable behaviour. 3 W, /k 23. 

18. Where H pernon, umler S. 297 O. (V. P, (k is ordered to provide socuiity 
for his go<^l behaviour, the older slniuld, under 8. 300 0. Or. P. P. state tlio luim- 
bor of aunties reijuin d from the debmdant. 

The object of the law as to secuiitv for good behaviour is, that ifurifu’s shall bo 
rasponsihbi for the good behaviour of the fieiMiu called upon to provide security, not 
that a depoait be made in rath. 2 .V, H . I\ il. 295. 


XX. TlilALS. 

ACQCfTT.O.. 

J d be < rdir for the release of the acciiHiMl ns '/urdosh (gniltles^'^ was held to 
he an «ci|urtal, and not a di'ii'hai ye, .uni theiefore to lutve exempted them fiuui a 
s«C('ud Uial loi the same otfericc. IT. Ji. |(). 

2. Wiu're a pnsoner is iieqnipcd oi the ofimee idiarged, the (hunt ought nob 
to Older the piopm'ty in reM*ptct of which the oifeuco was charged, to \>v given to the 
jnosocutot 5 U', Jl 55, 

3. A pnsoner is (uititled to he <]ls(diaiged from custody immediately on (he 
jndginent of acquittal bmng pronounced, and no formal wairant is necossary. 5 M. 
li. A ftp. 2, 

SESSION'S TU1AI.H {acquittal in) 

4. After an accused js'ison has Itoon acquitteil under S. 255 H). Cr. P. it is 
not c(un[)ntent to the 8essiuiis Judge to inteifere uudei S. 435 of the same Code. 9 
II li. 170. 

SfMliONS e.^sES THIAULE lit MAC.ISTllATES {acquittal lu) 

5. A IMugistnile cannot decide the c.ise of a prosecutor without examining his 
witnesses. If, upon such tnul. he finds that the piosemitoi has no light to biiug a 
cuimnal chaige, he should acquit the jirisorifr «n that ground. 7 h'. 11. 45. 

b Where the Magistrare <lismis«cd a case in tho exei-cisc of a judicial iliscretion, 
Mich dismissal. l»y, S 2l2 Act X of JS72, lias tlie effect of an acrjiuttal of the aceuseil 
peiscm. The Pourt has no jurischotu'n to enteiUin anv application to interfeie with 
the of an accuseii peison. except the appliuition bo inqde either by Govem- 

inenfc, or under the sanction of Government. 19 Ik. Ji. 52. 

7. hViUin persons having been charged ifnder vS. 352 P.C., the hearing of the 
case was adjuuined to a certain day on which complamant having lepovtcd that his 


See S. 509 X. Cr. P, C, t S. 220 X. (h\ P. C. 
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^vitiicss«e» wore present, they were called \)iii did not reply. The accused pleading 
“not guilty” the Deputy Magistrate acquitted him under S. 272^ 0. Or. P. C. 

The Sessions Judge having referred to the Higli Court under S. 434, t reported 
that the complainant had been present agreeably to order on 5th April, had continu- 
vd to Ik* present with his w itnesses from 5th to 0th April, and tliat the trial had 
been adjourned to suit the convenience of the Deputy Magistrate, and that complain* 
ant’s ph*a for the temporary absence of his witnesses on tlie day of hearing was that, 
after attending from 8 to 10 oclock, they had gone to the bazar. The High Court 
under the circumstances quashed the proceedings of the Deputy Magistrate, and 
directed a re hearing, if complainant wished it. 18 IK. II 60. 

8. The High Court has no powof to set aside an order of a Magistrate acquit- 
ting an accused, nor can a Sessions J udge order t]io Magistrate to commit an accused 
w liom the Magistrate lias acquitted, on a charge which is triable by the Magistrate, - 
such as gricvoiis hurt. 11 U'. II 14. 

WARRANT CASES TIUAHLK BV^MAGTSTRATES {ocq^t^Utal Itl ) 

0. A .Judge should clearly acquit a prisoner of murder when so charged, in- 
stead of merely finding him guilty of culpable homicide not amounting to murder. 5 
n\ JL F. Ji. IL 2. 


10. 'J’wo persons wore committed for trial, the first prisoner for adultery, 
enticing away a married \vornan, and theft, and the 2nd prisoner for abetment of the 
enticing away and theft. The first prisoner was licquitted of the charges of adultery 
and enticing away. The case for the prosecution was that the prosecutor’s wdfo left 
ju*r husband’s house in company with the first prisoner and that previous to her de- 
parture she, by means of false keys supplied to her by tlie 2nd prisoner, opened the 
room where the family jewels and money were kept and removed them. The jewels 
wore deposited with the 2nd prisoner for safe custody. J^art of the money was hond- 
t'd to the Ist prisoner : Held, (hat notwithstanding the acquittal, the prisoners 
were not cntilltid to be discharged without trial on the charge of theft. 5 M.E^App, 23, 

] 1. An express finding by the Sessions Judge Unit the case does not fall under 
any of the claust's of S. 300 is tantamount to ah acquittU of murder \ and after such 
an ac(puUal, the High Court cannot, either as a ("ourt of Appeal or a Court of Revision, 
look, at the evidence for the purpose of reversing the acquittal and of convicting the 
prisoner of murder. 8 0 . JL F. Ji. Jl. 47. 

12. Where a prisoner is released by the Court of Sessions on the ground that 
the proceedings liad in his case were illegal aud irregular, there is no bar under S, 
55 'f D. Cr. r. C. to his being subseituently tried and convicted of the same oflencc. 
13 IK. li 42. 


AFFIDAVIT. 


13. Though affidavits may be used to show a want of jurisdiction in a Magis- 
trate, even thougli such affidav its contradict for thus purpose the finding of the Ma- 
gistrate, they cannot be used as affording materials for reviewing the Magistrate’s de- 
cision on tlie merits. 10 B. 11. 102. 

CHARGE. 


14. Rersons not formally charged or put on thoir defence cannot legally be 
convicted. 6 W. /*. 00. 

1 5. Fiineces^sary allegations in a cliargc may he rejected as surplusage. 4 B.Ii. 1 7. 

IG. A charge properly laid under the Penal Code should be investigated, even 
if tlie case be one m which a civi^ action will lie. 10 W. IL 40. 

17. Proper course laid down for a Judge to adopt when the facts proved do 
not support thf* charge as laid. 7 I>. R. A. J. 81. 

b~c7s72n N. Cr. P .0. t See S; S. 205 & 206 K Cr.P.C. J Bee S. 460 N.Cr.Ec. 
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18. Where a Deputy Ma^^is^trate did not draw up a charge in accordauco with 
8, 250*^ O. Cr. r. C. but gave tlie accused clearly to understand the natuie of the 
cliiArge« iimde against them, tho irregularity was held to fall within S. 403 of that 
Code. 10 W. 11. 7. 

10. The want of any charge of an attempt to coeftmit rape is a defect which is 
cured by 8. 283 !N. Cr. P- C. 20 W . Jl. Dl. 

ALTERNATIVE (charrjc) 

20. In order to make an alternative charge of two or more offences regular 
under S. LM2t of tho 0. Cr, J*. G., the offences spcciOed in such alternative 
charge must all be offences against the Imlian renal Code. Therchu’o, a charge a- 
gainst a pnsoiH*!’ cither of “ criminal breach of trust ” under S. 109 of the Penal 
Code., or of ‘'undue exaction of mon^” under S.IO of Jteg.XVII of ]S27,is iriegidar. 

An offence under the latter section, being j)unj8hable by impi isonrnent for 7 
years, is trial>lo cxeliiHively by a Coiirt of Session, under the provisions of (lie sche- 
dule of the Code of Criuiinal Procedure Amendnient Act VIII of 1809, last page. 8 
il. IL A. J, 115. 

21. When a prisoner is apprehended eight days after a conviction, with part of 
the jilunder in his possession, there is as good ground for clinging him with tho 
dacoily hh with having received or retaiiu'd with euilty knowledgi', and he ought 
to be charged m the alternative form. 5 1C 11. tib. 

22. It being impossible to decide which of the prisoners’ two statements was 
false and which truo,tlio priHoncrs were convicted on tho altei native cliargi'. 1 W.Ii 15. 

A M LNUAI LNT ( o f ryi ) 

23. A Judge can alti'r or am<nd a charge at any stage of the trial. 1 IT. R. 39. 

24. Although a Sessions Judge Ima ]>()wer to alter or amend a charge, he can- 
not add an entirely new cluuge which is not < ven cognate to the charge on which 
an aecutcd jioisoii has b<'en conimitteil for trial. 3 N, 11'. P. 11. 337. 

25. Ameiulmt'nts in a charge ouglit to be made formally and sliould appear on 
the face of the leaud. 9 IT. U, 1 1. 

23, Tho (V)urt, under S. I of tlie (‘riminal Law Amendment Act XVJIL of 
1802, has power to order the umemlment of a charge involving a cliango in the 
ownership of stulen propeity, {irovuhal such amendment does not }>rejudice the ac- 
cused iu Ids defence ujnui the merits. • 

Wlioro it is doubtful whcUier an amendment of a charge will or will not pre- 
jiulico the accused in his defence upon the merits, the amendment ought not to bo 
made. 

Where the accused was charg<d with H*eceiving stolen goods fiom ilie wife of 
tho prosecub>r, tho proptudy in tlic goods being laid in the prosecutor, and the charges 
W'cre amended hy laying tlie property in the prosecutor jointly with his mother, it 
was held that such flmeiulimmt ought not to have been made. G It. R. 7G. 

27. (ht a trial!)} jury tlie Sessions Judge has no power to alter tho charge 
after the delive.iy of tho verdict. 5 R. R, 9. 

2S. After the finding and discharge of the Assessors tho Judge altered tho 
charge to culpable bouiieide nut amounting to murder, and convicted the accused on 
that charge. Held that the conviction was illegal. I IT. R. 4U. • 

29. A jury may ignore llie graver eharges on wlilch a prisoner is tried, and 
find him guilty ot a lesser one on the evidence. 3 K'. R. 41. 

t 30. The objection that the Se.«:«ions Jiulge was not justified in amending tho 
charge aftw t!ie ciw Jmd decided, but that he should have, if he thought a fur- 

8eo S. 8, 215 Si 21C X. Cr. P. C. t See 8. 455 N. Cr .P. C. 
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ther cliarge necejiaary, directed a new trial, wa« overruled as toming clearly within 
the purview of 8. 4-21)'*^ of the O. Or. P, O.,thoro being no conteutioji tlmt the accused 
Imd ijccn in any way prejudiced, or that the punishment awarded for the tlieft by 
the Joint ]\ragistiato was more than could have been awarded for abetiuoiit of that 
ode ace. IS ir. S. 

DISMISSAL [of charge ) 

31. A charge of assault and theft should not bo dUmisaod for default of com- 
plainant’s attendance. 1 IK. R. 25. 

32 A Magistrate is not autborizcMl to dismiss a case because he finds, in courso 
of invest igatmi), that tin* facts <lisch>.se an oUeiico other tlian, or in adfiition to, that 
complained of; hut is hound to adjiulfcate on the original charge. 8 li. 82, 

DISMISSAL OF ciikiiQ\:\ejT(rt of) 

33. The dismissal hy <uie court of the charge of riot instituted by the Police, 
is no i>arto the UinI by another court of a (duirge of criminal trespass instituted 
by a thiid person although the two charges may substantially refer to the sameoccur- 
lences. C IT. U. 51, 

34. A dismissal by one court of a charge of riot against A may be a bar to 

A’s tiial by anotlier court on the same charge, hut -it does not cTtcnd to other per- 
sons nut then l>efor« the court which ordered the dismissal. G IK. it. 51. , 

FALsL EVIDENCE [charge' in cme oj) 

35. In a case of giving false evidouco, the charge should show the particular 
iiiatter in respect of wliieli tlis accused is })ut upon his trial: and only so much of the 
jn'iKoiier’s statenuMits ought to bo set out as is ncoeSHary in older to show’ the parti- 
cular fftlso btaliunents relied ou by the prosecution, 5 IK. 11. 71; 0 IK. It 25. 

3G. In charges of false evi<lenc(5 under S. 193 P. 0., tlio clmrgo should spe- 
cifically state wimt w'ords or expresKious the accused is charg(*d witli liaving uttered, 

and in what rc^pect tliey are HU]){)()sed to be false. 8 IK. Jt 95. 

• 

37. A peu’son accused of giving false evidence in!i stage of a judicial procee- 
ding is entitled to have the specifie charge maefo against liim tried independently 
of a like charge against unoilim’ j»crson. 5 R. Jt. 55. 

38. Wh(‘re a prisoner is charged seji.aratHy for liaving given false ovidenco 
with legard tu two slatemeiits directly op(»o.sed to (;ach other, a ph'a of guilty on one 
of the charge.s dues not iuvolve an acquittal on the other. A ScHsious Court is huund 
to take evidence and try a charge before it can acquit a prisoner of that charge. 8 J) 
L. K Aiq). 25. 

39. A charge under S. 193 P. C. should show what the statement is wln’cli 
the accused persons or any of them are alleged to have made, and it should disclose 
the exact date on which the uironce charged w.as committed, and tlie court or officer 
before wlmm the false evidence was given, IG IK. U, 47, 

FRAMING ( of charge ) 

40. In cases of giving false evidence a .separate charge against each prisoner 
must be framed and separate trial hold of each charge. 3 It. App. 32. 

41. In framing a charge of defamation under Criminal Procedure Code, it ia 
not necessary to negative the exceptions coutainc<l in 8. 499 P. 0. 9 B. 11. 451. 

42. A chargb should be so framed as to refer to the section of the Penal Code 

under whicli the offence chiugod is imnishablc, os required by S.8. 234'^ k 2371 of the 
O. Or. P.C. 9 IK. 7^. 33. • ^ 

43. Where several offences are charged under the same section, the Commit- 

* See S.‘ 283 K Ci\ P. C. t 8, 439 N. C, P. 0. + Ste S. 105Act J of 1872. 

X 



186 


CBIiflNAL PROCEDURE. 


line Maei«trate Rhonld fmtne the charge so as to contain a soparoto head for each 
oflence. The omission of the Magistrate to do this may bo remedied by the sions 
Judge exercising the powers of amendment contained m S. 244 O. (*r. l.U 7 


W. li. 

44. When a Civil Court sends a prisoner beforcj^a Magistrate on a charge of 
forgery,’ it is competent to the Magistrate to commit the prisoner for trial on a 
charge either of forgery or of using as genuine a false document, or of abetting for- 
gery. C 11^. 11. 20. 

45. In framing a charge for giving false evidence under S. 193 P. C. the 
charge should be precise, and wliere the accused is charged with giving false evi- 
dence on throe different occasions, each occasion should form the subject of a dis- 
tinct head in the charge. 9 IP. IL 

4G. Held that the omission to prepare a charge did not vitiate the proceedings; 
and conviction uphold. 5 B. 11. 40. 


HURT, CAUsiNO ( ckavfje in case of } 


47. The charge and tinding in a case of causing liurt under S. 324 P C. need 
not contain a negation tlmt tlie hurt was caused on grave and sudden provocation. 
4 M, li. Apv. 5. 

MrsOHXEF ( charge in case of ) 

48. In a case of mischief by lire with intent to cause the dastruction of a 
dwelhng'houso, the charge should lay tlie intent as an intent to cause tin* destnic 
tion, not of a house simply, but of a house used as a human dwelling. 8 IP. ii. 30. 

OFFENCE {charge to .state) iV. CV. P. C. aS. 439. 

49. Tliat the facts proved would constitute an offence under a section of the 
Penal Code, seems to he no reason for quashing a conviction under the siH'cial law 
Act Vof 18Gi. 8 IP. 


50. The refusal to give a stamped receipt for money paid not being in itself 
an offence at law, to make a ft,lse charge against a party of refusing to give such a 
stamped receipt is not an indictable offence. 1 B. li. 92. 

51. A Sessions J udge lias no power to try a prisoner who has been committed 
for trial on no specific charge. 9 TP. 7i. 23. 

62. A Magistrate should himself state distinctly what charge an accused per- 
son has to meet, and ought not to leave that to his amlah. IG IP. R. 43. 

53. Olio count charging each specific offence and describing it with a rea- 
sonable dogroe of certainty, iusullicient. 5 IP. A. 7. 

54. A charge should distinctly setforth the particular offence in respect of which 
the accused cither omitted to give information, or gave information which ho know' 
to be false ; and it should appear precisely what his iluty was in the matter. 8 

B. 37. 


55. A charge under S. 451 P. C. must charge the accused with committing 
house-trespass with intent to commit some 8i>ecific offence punishable with imprison- 
ment. IG TT". It 53. 

5G. dive mere absence of any fonnal charge of using insulting language in 
addition to the charge of criminal trespass, is no sufficient illegality to w^arrant an 
Annulment of the proceedings ; the said language having been "com ftlained of by the 
complainant at the fii'st. 3 \V. H. 28. 

57. A charge alleging a previous conviction hoed not show the extent of the 
former puniahmeut. 4 M. R, Aj>p. 11. * 


^See S. 445 H. Cr. P. C. 
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58. Dnder S. 439 N. Cr. P. 0 ., if it is intended to prove a previous convic* 
tion against an accused person for the purpose of enhancing puni^imiont, it is 
necessary to state the fact of that ]ireviou8 pnnishmont, in the charge. If it is 
omitted, it may be added to the charge, at any time previous to the soutenoo being 
passed, but not after. 19 If. ^,41. 

COGNATE {offrnce) 

59. Held, when more than one offence is proved, it is not proper to convict 
only of one and to acquit of the other, although the offences may he cognate. 5 
IL R. 3. 

GO. The offence of making a false charge, and tlm offence of intentionally 
giving false evidence, are not cognate ofl'eiiccs or parts of the same offonce, but may 
bo punished separately. 7 W. I\. 59. • 

COMPOrNDINO {offence) 

Gl. The offence of adultery may be comp<.)unded. 4 TF. R, 31, 

62. The offonce of voluutaiily causing hurt, under S. 323 P. C., is on© which 
may lawfully be compounded, and the withdraw^al from tlie prosecution in such a 
case is, therefore, penuissible under S. 188 N. Or. 1\ C. 10 B. R, G8. 

LUMPING {of offences) 

G3. Three separate offbneca should not be lumped together in a single charge, 
but each offence shoiild form a separat(3 head of cliarge, w\th reference to which 
there should be a distinct linding and a disti net sentence. 3 A'. IF. P. li, 314. 

64. There had been a riot and fight between two factories,-— and some mem- 
bers of one ])arty ( A ) were charged with the murder of the leader of the other party 
( B ), and some menibers of the other party ( B ) wore charged witli causing griev- 
ous hurt to the leader of A, — Held that the memhersof each i>arty should have been 
committed for trial separatciy, and that the Magistrate was wiong in committing the 
members of party (A") and of party (15) for trial all together upon joint charges as if 
they had had ono common object. 8 IF. R. F. B, JL 47. • 

65. The two offences of robbery and of voluntarily causing hurt, when combin- 
ed, are punishable under S. 394 alone, and not under S. 392 and 394 P. G. 2 W. R. 1. 

SEPAEATE {offences) 

66. It is wholly incorrect to charge a number of persons jointly, with inten- 
tionally giving false evidence under S. 193 of the P. C. 16 IF. R, 47. 

67. The commitment and trial of several persons on separate charges, each 
man’s statement forming a distinct offence, approved 7 IF. if?. 51. 

68. The offence of rioting armed with deadly weapons and stabbing a person 
on whose premises the riot takes place, are distinct offences and punishable as sepa- 
rate offences under S. S. 448 449, and .324 of the P. C., S. 149 being read as a pro- 
viso to S. 148 P. C. 7 TF. R. CO, 

69. In a case of several offences under one section of the Penal Code, the proper 
way is to try the accused (under separate charges) for each of the several distinct 
offences under the section, which have been clearly proved against them. On con- 
viction of each of these separate charges, a separate sentence on each conviction should 
be passed, with a direction (under S. 317**^ 0. Or. P. 0.) that eacli should take effect 
on the expiry of thewnext prior sentence. 20 IF. R. 70. 

70. Hold, on the facts of this case, that a party (A) who objected to accompany 
a constable who had been directed tpo produce him before th6 Court, and also seized 
the constable by the arm and resisted his carrying aw'ay a pony which A was charged 
with having misappropriated, was guilty of separate offences under S. S. 353 and 183 


See S. 537 N, Cr. P. C. 
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TTH**.*. w..-' . 

penukiofi J» warded for each otfcnce. -n ry rr i i . 

On . reference 1-J' tJ.. Session Ja,!-c, nnJcr S. 434* ( ). Cr. P C. Held that 
it an irn^/ruknf). on tho jmrt of the Assistant Session Judt^e, not to pass a sepa- 
TJtto sentenou under e^ich indojjondent hnid of the chaix^y hot that it whs not an er- 
ror or defect in conserpicnce of which the Ifif^b Court could reverse or alter the 
uenteiice, under S. 420f of the Code, 2 B. B.«301. 


72. Hold that it was not illefijiil to c-invict j^risoners of mischief, as well as of 
theft; iheotfencoH cliaii^etl hfinir Unit bad cut down Coverument trees without 
leave, and approjinaled thenj. 2 />. U. 31)2. 

73. If knowin::; a vurl lias been kidnapped a person wronG:fnl!y confines lier, 
and Ruhscspiently detains her as a slav<‘, he is jjruilty of two separaUj offences pun- 
iahahle uud<*r tho Peiial (’ode. 3 N. IT. 1\ li 14th 


71. Where persons are emumittod on threo separate and distinct charpjos for 
throe separate and distinct robhenes committed on the same nij;ht in three differ- 
ent houaca, they must he tried separately on each of the three charges. (> W. li. 83. 

75. An jusuised who throatenul three witnesses was convicteil and scntPiicrd 
to four month’s inipriHoniiauit for tin* threat to each witut*ss —in all to om‘ yeai. field 
that if a person at one time oriniinally intiinidat(‘s three dillerent pt rsons, and each 
of thost' persons a Kepar<it<* <*lur^o aj^ainst him, the aivoisetl may he convicted 

for an offeuco as ai^iiinst enoli peisou, and lie pumsli>*<l si'piirately for each otrenoe. 
The facts and evidcneo in this cue, however, were emsidered insutlieient to support 
the Bonti'ucc, which was reversed as extremely harsh and unjust. 2 IF. U. 30. 

sii^ui.E {offencf) 

7G, The practice of dividiniij the ficts which constitute parts of oiio offenco 
into several minor uffencos condemned. 13 IF. li. 42. 

77, Where suhstantially only one offence has been c unmitted tlio several acts 
which taken t.Of];cther constitute that oflencti cannot lej^ally be treated as separate 
offences — and tlie piisoner cannot lej^ally he sentenced m respect of these as well as 
in respect of the piiucipal offence. 4 B, U. 12, 12 IF. B. 2. 

78. Where a pei'son, thom^li charged under different sections of the Penal CckIc, 
was convicted of what was suhstantially hut a single offence : — Held that it was not 
lawful for the Magistrate who tried him to pass a sentence of iiupriaonmcnt, as for 
separate offonces under S. 4Gj; 0. Or. P exceeding in the aggregate the punish- 
ment which It was coiupcteut for the eonit to indict on conviction of a single offence. 

Held, also, that, as tho pris(mer had already lieen scveial times convicted of 
Bimilar otfeucea, tlio Magistiale should have committed him to tlie (’ourt of Session, 
■with a view to his hemg punished, as afrer a previous conviction, unde. S. 75 of the 
Peuai ('ode. 2 A. H. 120. 


72. The making of any number of false statements in tho same deposition is 
one aggregate ciue of giving false evidence. Fiiargcs of false evidence cannot he. 
multiplied accoiduig to tho number ui* false stutemeuU coulained in the denositious- 
6 if. IL App. 27, ^ 

80. W hero a person makes two conti'adich)ry statements in the coiu’se of a 
judicial pi’oceediugjho may be trieil and cohvicted of giving false evidence 6u a single 
•harg^ if there is evidence to show which statement is false, bll li 42. 


’•‘See S. S. 225 & 220 H, Cr. P, C. t See S. 283 N. Cr. P. C. t See ^ ^ ^ 
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81. A person tried end acquitted on a charge of using eriminah force under S. 
352 (Nvliich includes the oll'once of I'aitevy) cannut» ho Uiod^ in rcHpect of the same 
cnmiiml matter, on a charge of hint. IG ir, R, 3. 

82. WhcM-ethe accused W(*re convictetl under S. 147 P. C. of rioting and also 
under S. 353 P. 0. of UMug <?i’inutial force to a constable who went to arrest them, 
the High Court set aside the cottYictiou under the former section. 16 IK. li. 45. 

83. There cannot he a conviction both of ^‘rioting’^ and of ‘*being members of 
an illegal assembly”. The greater charge includes the less, and to punish under 
both sections of the Penal Code would be cumulative and illegal. 1 TK. R, 7. 

84. Theft is the sequel of, and cannot be separated from, house-breaking. A 
cumulative sentence of 3 years’ irnpris(»nment was held to be illegal in such a case. 

2 ir. n. 63; 5 IK. Ji 41); 0 IK. R, 39; 49; 92. * 

85. Wluu e in a case in whicli a prisoner was convioted of theft and also of 
rec(‘iviug stolen property, the sentence p.is.sed was. really one for theft, the High 
(\)iirt neverthelchs refwstMi to allow riie coriViction for rt'geiviug stolen property to re- 
main on flic record iigaiuai the accused, and roverseil it. 1 IK. R. 27 ; 2 IK. R. 63; 11 
IK. R. 12. 

86. When stolen pro])erty is found in the possession of dacoits, the offence of 
'‘knowingly lia\iug in possossiou” is U* bo consiilered us included in the ori|:inal one 
of dacoity, unless tbero arc eireumstnmvs clearly Seiiaraling the one crime from the 
other r. f/. length oi time, or dist.ince. 1 ll'. R. 48. 

87. House trcH[)ass and inisi'hif'f not being sefiaratc t'fTences, but being mem- 
bers of an unlaw ful assembly aruiedvvith deadly weapiius, Do separate Convictions 
and .sentences W’ore deemed to 1x5 lasjuisilie 3 IK. R. 54. 

88. The ofli'Tua'K .specified in S. 8. 411 and 414 of tlio Penal Code cinnofc be 
considered as two distinct ofl’encos so as to allow of the procodure of 8. 46 O. Cr. P. 
C. being adopted. 4 R. Aj)p. 14. 

89. A })risonor cannot be convicted under^R. 411 P. 0. for dishonef^tly receiv- 
ing or retaining stolen property in respect of ]>roperty which ho himaelf has 
been convicted, under 8. 4()9 P. (b of liavitig obtained pusses.siou by counniLting 
criminal brcacli of trust. 4 -V. IT. 1\ R. 312. 

90. A pei'son convicted of dacoity under S. 395 P. C. cannot be convicted also 
of dishonestly receiving stolen propeity under S. 411, or of receiving property trans- 
ferred by commission of dacoity under S. 412 P.(b when there is no evidence of the 
commission of more than one idfenci, 13 TK. R, 42. 

91. A person convicted of rioting should not be convicted of hurt or grievous 
hurt caused to himself. 5 lb, R. 19. 

92. Tlie prissoner was convicted and sentenced separately for culjiable homi- 
cide not amounting to murder and fur being a inemlier of an unlawful assembly. 
The two offences, liovvever, iK^ing held to be one (the latter )>eing only part of tho 
evidence of the former), the conviction and sentence for the second offence were 
qua.shed. 7 IK. R. 13. 

03. The prisoner entered a hoii-so for the purpose of committing an assault, 
and, in carrying out that intention, ciiused gi icvous hurt. In conricting and punish- 
ing him for the sub.stantive offence (grievous hint), — Held that it was not neces- 
sary to [»ass a separte sentence for the offence of house" trespass. 2 TK. R, 29. 

pjE3|auRT ( charge of) 

04. On a charge of perjnry, each of flie accused should be separately charged 
and tried in rcs|>ect of the alleg^ perjury. 2 iV. TK. l\ It. 21. 

95. A ]>erson accused of perjnry is entitled to have the specific charge made 
against him tried quite independently of a like charge against another |>er8on and 
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tho Couit of SessionR must find jndiciylly whether all, or, if not all, which of the 
})Hiiicular charges of perjury, where there is more than one charge, is made out 
against each [)risoner. A cornictiou for perjury, moreover, should not be sustained 
on the bare testimony of one witness, 9 W, 11. 06. 

HECEiviNO STOLEN PROPERTY {chargiiH casc o/} 

96. A charge, under 8. 411 P. C., of dishonestly receiving stolen propeHy, 
should sbite that the articles found in possession of the accused were the property 
of A. 11, tJie owner thereof. 1 ii. Ji. 95. 

WITHDRAWN {charge) 

97. Hie truth or falsity of a withdrawn charge need not be investigated. 1 

IK. li. 1 

CONVICTION, 


08. A conviction, upon no evidence is wrong in point of law. G W. li. 92 ; 7 
W, 11 6 ; 15 TK. li. 46. ‘ • 

99. A conviction under the Indian Penal Code, and also under a special law 
in respect of one and the satne offence, is illegal. 5 N. IK. P, R 49. 

100. Where a prisoner was pro})orly couvicUmI on the evidence of illegally seiz- 
ing cattle, but was sentenced under the old law (Act Til of 18r>7) when that Act had 
been repealed b}- Act T of 1H71, the High Court <h‘clined to inteifore with tlie sen- 
tence, HH the latter Act w'as in force at the time of the conviction and sentence, and 
no injustice had been done. 10 IK. U, l;i. 

JOl. T^nsatiafactoiy convicti(in foi perjury, where the evidence was balanced as 
to nil uihers, and where the story for the proaocutiun was impiobablo reversed. 6 
IK. RIl. 

102, A convi(‘tion under 8. 181 P. C. is good, though the offeiioo fall within 
S. 193. 4 M. U 18. 

103, W hen an oflencc' under S. 193 P. G., is established, a conviction under 
S. 181 i» illegal. 

When the acensed made on solemn affirmation a statement before an Income 
tax (Vuninissiouer wliioh slatcmont tlie accused knew, or had reason to believe, to 
Ix'iuoorrect, It was held tluit such statement aiuouuted to the offence of giving 
false evidence m a judicial piH>cocdmg, under S. 193 P. 0., and was, therefore, not 
eognisahle hy a F. WagistnOe, as it could not be treated as constituting an of- 
fence triable under 8. 181 1\C. (making a false atateniout to a public servants. 8 
li. A. J. 21. 

DEFENCE. 

104. A sentence of imprisomnonf jmssed on a woman who was never put on 
her defence, (piashod as illegal. 6 IK. U. 17. 

105. The Court quashed the sentence which was passed upon a prisoner who 
had not been asked if he had any witnesses to call, altiiough he was tried at the 
bAinc lime with 011101*8 who had been so asked. 10 IK. U. 97, 

106. In H case in wdiich the accused personf cited a number of witnesses, and 

the evidence alrcadv befort^ the Magistrate was cuutradictory, it was hold that the 
Magistrate slkouid have summoned aud oxainiued the witnesses whom the. accused 
wanted to eidl. 15 W. R. 87. ' 

107, W here the Suliordinate Magistrate cpnvicted certain persons without 
allowing them a projicr ojiportunity for the summoning and attendance of witnesses 
naiuetl for the defence, the High Court quashed the conviction and directed the Sub^ 
ordinate Magistnite to I'e hear the case 5 M. R App. 27. 

1U8. Ihe High Court iu the oxercLso of the powers vested in them by S. 4(X> 
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O. Cr. P. C. set aside the conviction of a prisoner in a case in which the Magistrate 
refused to grant him copies of papers which more necessary for liis defence. A Ma- 
gistrate acts contrary t(* law when he determines on an application by a prisoner 
for copies of documents required for his defence, whether the documonta are neces- 
stvry or not, 14 fP. i?. 77 jfi B. L. K App, 59. 

109. The High Court will not interfere upon a mere statement of a prisoner, 
unsupported by any evidence whatever, tliat the Magistrate who convicted him did 
not record the whole of the defence he washed to make. 8 \V, R, 57, 

ENQUiRV INTO CASKS TRIABLE BY SESSIONS COURT for defence in) 

110. Prisoners should name their witnesses at the commitment. 17 IP, B, 58. 

111. lathe case of a charge* of an offence triable by the Court of Sossiou 
alone, the Magistrate is bound to summon the complainant’s witnesses. 8^ IP- R> 4. 

112. The Magistrate, when ho has prepared the charge is bound to road it to 
the accused, and to ask him if he wishes to have any witnesses suiumoued to give 
evidence on his behalf at the Sessions. *2 IP, R. 50. 

113. Where a prisoner, under S, 227^ 0. Cr. P. C., gives in a list of the wit- 
nesses he wishes to summon, after his case Jias been committed, the Magistrate is 
bound to exercise his discretion upon the point, and to state whether ho will sum- 
mon the witnesses or not, and he ought to state his reasons for not doing so. If ho 
thinks the witnesses were included in the list for the purpose of delay, ho should 
proceed under S. 228+ of the Code. 16 TP. I?. 14. 

114. Where an accused has been committed for trial to the Sessiems and has 
given in a list of his witnesses, the Magistrate is hound, subject to 8. 228, 0. Cr. P. 
C. to summon the witnesses to appear before the Sessions Court. S. 227 is imperative 
and does not leave it open to the .Magistrate to prevent a prisouor from resorvirig 
iiis defenc^e for the Session — wdiile S. 20 merely gives a Magistrate a discretion to 
take evidence for the defence. 13 IP R. 1. 

115. A prisoner who was about to ho .committed to the Sessions Court present- 
ed to the Magistmte a list of witnossos whoigi ho desired to have summoned to giv(» 
evidence on his behalf at the trial, and on hehig asked by tlie Magistr.ito why ho 
desired to siiniiiion the witnesses, the prisouor declined to stuto his reason ; liolJ, 
that the Magistrate was at liberty to decline to summon the persona named in the 
list on the prisoner declining to Siiti.sfy him that they were material witnesses ; but 
the Magistrate ought to have tixod the amount wliicli he considered necessary to de- 
fray the cost of the attendance of the {lorsous named, and intimated to the prisoner 
his readiness to issue summonses on that amount being deposited. 

The High Court called for the record for the purpose of seeing, whether any of 
the i>ersons named in the list \\x*ro likely to bo able to give material evidence. 4 
3i. 2?. 81. 

SESSIONS TUIA1.3 {dcfmcc in ) 

116. According to S. 375§ 0. Cr. P. C. a prisoner is not entitled of right to have 
witnesses not named by him before the Magistrate, summoned at the Sessions trial. 
3 R, 29. 

117. Having regard to S.^75 O. Cr. P. C. a Magistrate is bound to take steps 
to procure the attendance of all the witnesMes mentioned by the accused in the list 
delivered to the Magistrate by whom he was committed. 15 W, It, 34. 

118. Unefer S. 372$ 0. Cr. P. C. the accused should be asked, at tho end of 
the case for the prosecution, to produce his evidence; and it is at that point tho duty 
of the Couri of Session to asc&tain w|io the witnesses are whom the prisoner de- 
sires to examint in his defence. 12 TT^. R, 22. 

^5;^7S.T99T200H.1^ Sr2b0 359 N. (ir. P. C. fS~ee“Sr357 

XCr.P.C. JSee S. 363 Cr. P. 0. $ See S. 251 N.Cr. P. C. 
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IID. Under S. 372 0. Cr. P. C. an accused should be called upon to enter 
upon Ilia defence and to produce hia evidence when the case for the prosecution has 
l>een brought to a close Where, therefore, one witness for the prosecution, was re^ 
culled after the prisoner had made his defence and the piisoner had no opportunity 
of calliug cviiicnce with reference to the evidence of that, witness, the High Court 
(juuKbed the conviction and ordered a new trial. 13 W. E, 15. 


120. It is irregular to allow a witness to be examined on behalf of the proso- 
rutioii, after the puHoner has made his defence, w'hen the witness is not a witness to 
contradict any new case set up by the prisoner. Where, however, the prisoner liad 
full notice of the evidence which was to bo given by such witness, and made his de- 
fence in allusion -to the evidence of tlie witness, the High Court refused to set abide 
the Conviction, having regard to S, 439^ 0. Cr. P. C. 13 If. jR. 36. 

121. When a prisoner makes a distinct defence and calls witnesses to prove it, 
instead of dismisHing the witnesses at once on their saying they know nothing in 
the prisoner’s favor, a Judge should put a few questions to them iu detail to see if 
there is any truth iu the prisoner’s statement or any part of it. 11 W. R. 9. 


SUMWONS CASES TRIABLE BY MAQISTRATES {wltnum foV dcfmiCC in ) 

122. In a Cilso under Chapter lIi 0. Cr. P. C. it is incumbent on the accused 
Cither to produce their ^yitne8se8, or to apply beforehand for a summons to enforce 
the attendance of any witness who is not likely to appear without a summons : nor 
IS it nocossary m such cases to record tho examination of the accused with the same 
formalities as in cases uudor Chapters 12 and 14. If. R. 76 


1 written defence is tcudered in a rase tried under Chapter 15 0. 

r, 1 . U, the Mhi istcaie is not hound to take down the defence of the accused 
.eisoually oxamiiiing liim I(> If. 7. 55 


h't. A .1! i-jwlnifn is hound under S. 2(;r>t 0. Cr. r. C. to e.'saminc all tho 
uUnesHos wIiMnan fw eused peraou in.iy protiuco for his defence. Held by (7I«y. 

»/.; {Manhi/ J Aubitnate) that a MugisUate has a discretion under S. 202 O. Ca\ V, 
uwXTTiu’' T *** gi'e inatorhil evidence on behalf of the 


« WlicaWoto a case under 
ChapUi lo of that eodo ; and under tho former section a Magistrate is not bound to 
Kummoutho witnesses lor the defence, 10 IF. li. 30. ^ 

rescuing cattle under S. 13 Act III of 1857 in 
ed’lvLttftheTlif' m witnesses, it was held that even if the accus- 

auumimmd !hZ 7 262 0. Cr. P. C. need not have 

im that i.eri..n . persuaded that they were likely to give material evidence, 
unit that they would not attend voluntarily, 10 If. li. 42. 

mi hilllihnit raoutioned the names of several witnesso s 

K Held that as the complainan t 

l-imTo :iS,aVn:ier rM7‘^^ '^‘her svitnosses or ask 

tv.Mi,uNT cuses TRI.4BLB BY MAG13THATES {evidence far defence in ) 

ir.ons Urn w.tnis^;,,3?y?he 1 Tus" 

2r.3 tl munimr tirVif'"* 9 - Magistrate is bound by S. 

^ - — ness es for the defence even if he entertain doubts as to the 

I Is I: fmtxl P.c, te«8.2ieH, C..P.6. 



thial. 


193 


value of their evidence, as it is impossible to state beforehand what credit will be 
given to their evidence. 11 \r. It 55,; 14 IF. K 81. ; 15 W. E. 15. 

130. Where the accused has not his witnesses in attendance and does not apply 
to the Magistrate to summon them (S. S. 252 and 253, O. Cr. P. 0.) the omission 
of the Magistrate to require^him to produce his witnesses doe? not prejudice the ac- 
cused or amount to an error or defect calling for interference within S. 426 0. (>r.' 
X\ C. 11 IF. B. 15. 

131. S, 253 0. Cr. P. C. does not apply to cases triable under Chapter 15 of 
that code; and S, S. 262 and 263 '^are applicable when the oflenoe is not punishable 
wdth more than six months’ imprisonment ; and it is in the discretion of the Magis- 
trate to summon the witnesses for thd defence if he considers their ovidenco Ovssontiat 
to the just decision of the ca.se,and iucumbont on him to summon them only if it ap- 
pears to him that they are likely to give material evidence on behalf of either party, 
and that they will not voluntatily appear for the purpose of being examined 
at the time and place appointed for the hearing of the complaint. 2 N- W.PJl. 393. 

132. Held by Ain^lie that in cases falling under Chapter 15 0. Cr. P. C., 
the accused person has no right to summons to a witness after the Magistrate baa 
proceeded under S. 266 of the Code to hoar him and such witnesses as he shall 
then jiroduce in his defence ; that in cases fulling umler Chapter 12, the accused has 
no right to a summons except in respect of persons named by him in a Utt to be 
given at once on hearing tlie charge, or on hearing and being furnished witli a copy 
or translation of the charge ; and that in cases under Chaploi* 14, the Magistrate is 
bomul to summon only witnesses mentioned at the ti?ne wlien the accused is put on 
Ills defence under S. 252 or jit .some iiim; previous to this, and that it is discretion^ 
ary with the Magistrate to summon other witm»sses, — the wmrds “at liis discretion” 
in S. 253 being read with S. 254, and so with S. S. 1^9 'land 191 J 0,(./r. 1* C. 

iVr Vavl «/., contra : — When a prisoner is put upon liis trial and applies to 
have any witnesses fixhptjunaeif, tiu^ Magistrate is, according to the true coUHtruction 
of S. 253, bound to summon those witnesses fliough is not obliged to adjourn the 
trial, — an a])plication for mh/muas uj>on witnesses being quite a dilTercut thing 
from an application for an adjouriirueut. 16 W . li. 28. 

DISCHARGE. 

133. A ^lagistrate ought not to discharge an accused without taking the evi- 
dence of the witnesses for tlie prosecution named in the petition of complaint. 7 
IF. 11 47. 

134. Where there is no prima faHe case against an accused, and he lias not been 
put on his defence, nor any charge preferred against him, he should be discharged 
and not acquitted. 8 IF. R, 45. 

135. Wliere no charge in writing has been drawn up and the prisoner has not 
been asked to make hi.s defence, the Magistrate, if ho thinks tliatno o/fonce has been 
proved can only, discharge and not aerjuit the prisoner. Kor can the Magistrate 
acquit a prisoner whom ho has no jurisdiction to try. G 1^. R. 13. 

136. A prisoner who had been sent up for trial, and who was discharged by 
the Deputy Magistrate, was subsequently re'arr<j.ste<i by a Sub-Iuspoctor on the 
game charge and sent up for trial. The Depot} jM.igistrate oonsidered the second 
arrest to be illegai, and prosecuted the rfiib-Iii .pector for wrongful confinement and 
fined him. Held that the Deputy Magl.strato was right, the discharge from custody 
having been a useless procedure if the accuR(*d immediately became liable to be re- 
arrested without fresh material for prosetution of the charge. 19 IF, R. 27. 

137. The High Court declined to interfere with an order of a Deputy Magis- 

See S. 361 N. Cr, P. C. t See S. 353 H. Cr. P. C. t Cr P^a 

X 
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irate fliBcharf^iog an accuser! without trial in a case under S. 342 P. C. because the 
complainant and hia witnesses were not present 13 W. R. 35. 

ENQUIRY INTO CASES TRIABLE BY sEssions COURT (discharge in) 

138. Per Glover, J. In a caea triable by the Sessions Court a Magistrate has 
tjower to commit the accused to the Sessions after he h^hs once discharged him, 20 
W. E 19. 

139. The discharge by a Deputy Magistrate of a person charged with an of- 
fence truiMe only by a Court of Session, is no bar to the Sessions Judge ordering the 
committal of such jierson to the Sessions under S. 435 *0. Cr. P. C. 15 W. R..61, 

1 40. Where a Deputy Commissioner held, a proceeding in which the accused 
was cbaigci with forgery and using a forged document, and after calling on the 
accused during the inquiry to inalcea statement, but without calling on him to make 
any further defence, and after hearing the whole evidence both for the prosecution 
and for the defence, discharged and acquitted the accused. Held, that there had been 
no trial, hut that this was a proceeding under (chapter XTl of Act XXV of 18G1, 
that, undeir 8. 202 tof that Act, the Magistrate had discretion to examine the accused, 
and under S. 207 to examine witnesses on behalf of the accused, and under 8. 225, J 
the Magistrate, when finding there was no sufficient ground for committing the accus- 
ed to the Hossions, was c(»mpotcntto discharge and acquit him. 19 IV, R, 49. 

susiiioNs OASES TRIABLE BY ftiAOlsTRATEs (discJuirge in) 

141. Dismissal of a complaint under 8. 209 § O. Or. P. in consequenco of 
non-attendance of the complainant, the order of disnussal liaving been passed before 
the trial commenced, amounts to a discharge without trial, and does not bar the com- 
pKiintfiorn being again j>refeiTod. 4 M. R. App, 8. 

142.. Whore a eoni plaint is i>referrod lisfore a Magistrate and the witnesses named 
h) the c<imp]ainant are Hummoued and attend, hut the conii)lainant is absent, a Ma- 
gist] ill' may, if ho Hanks it unueces-sary to c<irry on the enquiry in the absence of 
Uiv I imipl.xinaut, dihciiaige the ^accused. • 1 1. IK R. 39. 

WAUUANT CUBES TRiABi.E*BY MAc.isTUATns (dUckargc in) 

1 13. A disuhargo under 8. 250 SO. Or.r.O. does not amount to an acquittal. I 
A. ir, P, li 23. 

1 1 1. ruder ex]>livnution III, S. 215 of the X. ('r. P. (\ an order of discharge 
cannot ho passi'd until the eviduicc of the wuucs.se3 named ior the prosocutiou has 
been taken. 20 IP. R 07. 

1 1.5. In a case Ixiforc the Joint Magistrate, in which the ju’oseoiition was closed, 
iUi 1 the acxmsed di'^chaigod under 8. 215 N, Cr. P. C. the Magistrate, on a petuioii 
jMC's^nted to him by the prosecutor, passixl an order of remand directing the Joint 
Mtigistr Uo to [iroceed with the case at the stage at which he left it : Held that the 
discharge not being equivalent to an aquittal, the Magistrate might have receiv^od a 
complaint if he raw sufficient reason for doing so, and might have made it over to a 
suhoulinato officer to he lieard, but he had no power to make the order of remand 
Avhicli ho made. 20 W. R. 47. 

1 4<b lli'hl that wdierc a Magistrate released, an accused person withont draw 
ing iqi a formal charge against him or requiring him to plead or to make any defence 
to the charge under 8. 251 ITO. Cr. P.C., there w»s no trial before the Magistrate or 
acquittal under S. 255 Vbut simply a discharge under S. 250, The^essions Judge is 
competent in siu'U a case, under S. 435 to direct the committal of the accused. 5 

rr. M. 58 ; 9 ir. R, 15 ; 12 W, R, 65. 
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147. A Magistrate, after ho has discharged the accused under $.250 has power, 
if circumstances appear to him to .require it, to take up the case again and to re-try 
and convict the accused ; and the circa lustiince that he was led to eater upon the 
second enquiry and second trial by an erroneous order made by the Sessions J udge is 
no ground for setting aside his proceedings and the conviction. K 39: G 

B, L. ii. 339. ‘ ' 


FINDING. 


1 48. A Sessions J udge should record findings, whether of conviction or acquittal, 
on all the charges under which prisoners are convicted for trial. 13 IF. II, 50. 

149. To enter xi^^Jlndings on every head of charge is not only not illegal but the 
most convenient course. ^Vhero the acts constituting the offence are founded on 
one single continuous ti-ansactioii, seutence should only bo passed for the princij)al 
offence. 6 M, li. App, 47. 

1 50. When a prisoner is convicted of having made a false charge of an offence, 
the nature of the false charge should be stated in the finding and entered in the 
calendar. 1 B. II 87. 


151. The prisoner was declared entitled to a finding by the Sessions Judge ns 
to the sufficiency or otherwise of the evidence adduced by him to prove hia (dibi) and 
that he did not abscond to evade justice. 8 IK. 2i 18. 

152. To make it legal to punish at P a prisoner committed at C, on a charge 
of receiving stolen property, the finding must be tliat the property was stolon at P. 
5 TK. II 49. 


133. ^Magistrates are bound to record translations of their fundings in criminal 
cases. 1 B, it 17. 

ALTEENATIVE {Jinduvj ) 

131, An alternative finding is perfectly legal. 7 IF. R. 13. 

155. Proof of contradictory statements on oath, or solonm affirmation, without 
ovidonce as to which of them is false, is sufficient tojystify a conviction, upon au 
fil Lenin tivo finding, of the offience of giving false evidoiioo, under S. 72 P. C, uiul S. 
^S. 242^ 381f and 382J of the 0. Cr. P.C. 4 M, 11 51. 

13G. W he i-e a witness intentionally givc.s false evidence, and it is doulitful 
whether the false statement was made before the Magistrate or before the Sessions 
Judge, the witnc.ss may be convicted of the offence of giving false evidence upon an 
alternative finding ( jSurimn and CaynphelL J,J, duhltantibus.) G IF. R. F. ]). li, G3. 

157. Au alternative finding under S. 381 0. Or. P. C. should not be roRortod 
to until botli committing officer and the Sessions Judge arc satisfied that no reluiblo 
evidence is procurable m support of one or other of the charges ; and such a finding 
cannot be bivsed in a case of giving false evidence upon two statenients winch are 
not absolutely contradictory the one of the other, nor when in one of them tlie ac- 
cused gives only hearsay evidence. Every presumption in favour of the possible re- 
concilation of the statements must bo made. 12 IF. U. 11. 


JUDGMENTS. 

158. Remarks to the effect that the prisoner was a person of wealth and in- 
ffuence, and had prevented truth from appearing, ought not, unless established in 
evidence, to find a place in a judgment. 8 IF. li. 13. 

159. A Judge is bound to state in his judgment the evidence on wliich lie 
convicts. The evidence in this case commented on, as well as the omission of tiie 
Magistrate to give in the grouads*of comn^itment any particulars of the casc.h W.R. 1 7. 

1 CO. Where a case was referred by a second class Snboi’dinate Magistrate to 
See S. 455 N. Civ P. C. t See S. 461 N. Cr. P. C. t Repealed by Act X of 1B72. 
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the DivUional Officer, tmder S. 277 *0. Cr. P. C., the Court were of opinion 
tiiat the JJivieioiml Officer was bound to form his own judgment and pass sentence 
ou tlie case. 5 U, -App. 4-3. 

IGl. Until the finding is recorded the trial is incomplete. If before the find- 
ing is recorded tho presiding officer of a court is removed the successor cannot pass 
judgment upon consideration of tho evidence recorded by tho predecessor. 4 M. 
li App 43. 

ALTERNATIVE (judfpnent) 

1G2. TIio power to pass judgment in the alternative given by S. 381 0. Cr 
P. C., af)p1ie8 to cases in which it is doubtful under which of two sections the of- 
fence fallii, and not to cases in which both charges are under the same section. 11 
W. 11 37. 

COPIES {of judgment) 

1G3. Copies of judgments should be made out at once* without waiting for 
wriiten application from persons under senfence. 9 W. R, 19. 

MODE {of recording judgment) 

IGl. The grounds of a Sessions J udge’s decision should be given in English, 
and a memorandum recorded in accordance with S. 382 O. Cr. P. C., setting forth 
the precise offence of which the prisoner is convicteiL 4 TK. 2?. 19. 

JUDGE OF SESSIOI^S COURT ( trials before the ) 

ASSESSORS. 

1G5. Tlic real object of appointing A-ssessons into assist the court, and the 
discussion and statement of points by a J udge sitting with Assessors cannot be said 
to be otliorwiso than in furtherance of the object of getting the best assistance for 
till' j»roj)('r adjudication of tho case. 15 W, P. 25 ; 7 B, L» R, 63. 

lOG. Although the Code of (himinal Procedure does not expressly provide for 
suinijiing up of tho evidence ia tiials with tho aid of Assessors, there is nothmg in 
the code to prevent a Judge from suiftrahig up the evidence, which is in fact only a 
mode of going through and dibcussing it with the Assessors. 15 W, R. 25. 

1G7. In a trial conducted with the aid of Assessors the Judge’s omission to 
stnti' tho ground of his decision is not an illegality which invalidates tho conviction. 
r> B, U, A, J. 55. 

1 GS. In a trial before a Sessions J udgo with Assoasors when the prisoner pleads 
not guilty and tho J^uhlic Prosecutor docs not offer evidence in support of the clisrgo 
tho Jndgf^ ought to instruct tho Assessors that they are bound to hud the prisoner 
not guilty. 4 M. R. /ip2^> 30. 

100. Tlio prisoner having admitted before tho Court of Sessions that he had 
killed his wife, no Assessors were impanaellod. At the end, however, of his coufes- 
slou ho pleaded that he was not in his riglit mind at the time. The Judge, therefore, 
piucoodod to record niodioal and other evidence on the point, and, having conic to 
the conclusion that there w.as no reason to doubt from the prisoner’s conduct, either 
prior or subseipient to the murder that iu committing the miurder be knew that he was 
doing a wrong act, convicted the prisouer.Hold that the plea was in effect one of not 
guilty, and that the trial should not have proceeded without Assessors, and that it 
(iliould bo (plashed. 5 X IK. 1\ R, 110. ® 

, OPINION ( of assessors ) 

170. Assessors ought to give the grMinds of their opinion particulary when 
they differ in opinion from the Judge. 3 IK. R. 21, 


See S. 46 N. Cr. P, C. 
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171. No legal conviction can take place unless the opinion of tliO Assessors is 
taken on the whole of the evidence in a case. 15 W, 22. 3. 

PENALTY { for 'ivm-aUmdatice of a8tmor& ) K, Cr, P. C. S, 414. 

172. The order of a Sessions Judge under S. 354 O. Cr. P. C. finding an As- 
sessor is not appealable, ner liable to be interfered with by tho High Court under 
S. 404 of that Code. 8 r, 22, 83. 

SUMMING UP {to assessors) 

173. A summing up of the evidonoe is not required in a case tried by Asses- 
sor. 11 W. 12. 39. 

VIEW (6y a8smors)N, Cr. P. C. S. 253. 

174. In cases of view by Assessors of the scene of the alleged ofFenoo, it was 
held that the Judge could not delegate his own function of cjcamining witnesses on 
the spot, to the Assessors who cannot, under 8. 348 0. Cr. P. C, speak to or com- 
municate with any other person that the ollicer appointed to conduct them to the 
place. 5 IF. R. 59. 

JUDGE. 

175. The fact of a commitment l)eing made by a Joint Majistrato, who is au 
officer exercising the powers of a Magistrate, is sufficient under S. 359 O. Cr. P. C. 
to enable the Sessions Judge to proceed with the trinl ; and it lies with the party 
impugning the correctness of the proceedings fo show that there was no jurisdic- 
tion. 13 IF. A. 17. 

17G. A Sessions Judge who makes a complaint before a Magistrate is not in- 
competent afterwards to try it without the aid of a Jury, if ho has no personal or pe- 
cuniary interest in the subject of the charge 13 IF. 11. GOJ, 4 71. L. B. A. J. 15. 

177. A Court of Sessions is Competent and ought to proceed to the trial of a 

prisoner who is bronglit before it upon a charge exhibited by a Magistrate who is 
Authorized to make a conimitineut, notwithstanding any irregularity or defect of form 
in recording the complaint. 14 11. F. 1kJ7 34. 

JUDGE {duty of ) 

178. It is the duty of a Judge to take care that the evidence in each case is 
cora[)lete in itself ; and no .Jtidgo has any right whatever to place before the Jury any 
evidence save that which has Iwen legally put iu, in the particular case which is 
under trial. 

Evidence which has been put before the IMagistratc if used at the sessions in 
two separate trials, should be noted by the Judge as having been put in, and the de- 
position ought to ]>e taken from among the proceedings before the Magistrate and 
placed with the record first of the one ca.se and then of the other of the cases in the 
Sessions Court, — a niemorandiuii of its removal from each record being made. IG IF. 
li, 36. 

179. A Judge should not leave it to the Jury to find whether a communic i- 
tion is privileged or not, but should himself decide it as a point of law. 10 IF. 22.14; 
1 B, L. 22. A. J. 8. 

180. A Judge ought to explain to the Juiy tlie legal coastriiction to be [)ut 
on a document relied on by the prosecution, 3 IF. 11. G9. 

181. In d case of false evidence, it is not necessary for the Judge in his charg*; 
to show how the false statements, even if made intentionally; are material in the case. 
6 IF 22. 84, 

182. Whether are no a child was competent to give evidence within the mean* 


See S. 231 N. Gr, P. C. 
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jug of S, 14* Act II of 1855 was a question for the Judge to decide and not for the 
Jury, the amount of credit to be given to the statemejit being all that fell within tho 
province of the Jury, SW, B. 60. 

183. The aocttsed was charged with forgery of a hibbanamah and of the kazee’s 
certificate of attestation thereon, and with using as genuige the false hibbanamah 
and certificate : Held that it was the duty of the Judge instead of leaving the ques- 
tion as to the forgery and of using as genuine the hibbanamah to be decided by a 
competent court to iiavo tried that question himself. 3 W. R 29. 

181. Judges must not shrink from doing their duty, and they are bound to 
pass a capital sentence in a case of murder when they believe the evidence.? ir.H.33. 

185. A Judge was held to have exercised a* proper discretion in not passing 
sontonoe of death in a case in which thq dead body was not found. 1 1 W, R 20. 

18G. A Sessions Judge ought to record distiuctly whether or not he agrees in 
the verdict of the Jury. 7 W, R, 6. 

187. The grounds of each Assessor’s opinion should be distinctly recorded by 
the Judge. 3 W, B. C. 

188. It is the duty of the Judge to notice to the Assessors discrepancies and 
contradictory statements made by witnesses. 5 W, 70. 

189. A Judge should not refuse to try a prisoner brought up in chains to 
stand his trial, but the Judge may direct the removal of the fetters unless satisfied 
by a representation from the proper officer that they are necessary. 4 3/. B, C9. 

jrnoits. 

190. The allowing of an olijection to a Juror coming within the 3rd clause oi 
iS. 34 If 0. Ct\ P. (\ is in the discretion of the court, and although the Judge is not 
bound to admit the objection, yet he should not treat it as frivolous. 16 TK. B. 56. 

191. Held tliat it was nut necessary, in a trial by Jury before a Court of Sesr 

feion, under the provisions of the Code of Criminal Procedure that the Jurors should 
bo sworn. 3 M. R 56. * ^ 

192. If the Jury in a Sessions trial arc not sw'orn is the omission one 
which could bo covered by S. 13 of the oaths Act X of 1873 1 20- IK. A. 19. 

JURY. 

193. A Judge is not bound to try a Native Chiistiau with the aid of a Chris- 
tian Jury. 1 11^. B. 2. 

194. The Commissioner of Cooch Behar has no power to hold trial by Jury in 
the Gowalpara Distiiot. 8 A. 53, 

195. Trial by Jury ceases in a district when the district ceases to belong to a 
division to which trial ])y Jury has been extended. 8 IF. A. 39. 

196. lu a case in which the prisoner was charged with murder aud he made a 
confession that he did strike the deceased with a stick, the Sessions Judge, after con- 
sidoriug the evidence, discredited the confession and ail the evidence except that of 
the medical officer and discharged the prisoner, not considering it nece.ssary that the 
case shovild go before a Jury : Held that the Sessions Judge had no right to pro- 
nounce his own judgment on the credibility of the evidence and to withdraw the 
consideration of the due weight to he given to the evidence from theJuty.lC 1F.A.20. 

197. Where a trial was held with a Jury instead of, as it ought to have been, 
\vith Assessors, the High Court refused, with reference, to the provisions of S. 426:t 0, 
Cr. P. C. to reverse the sentence as it could dispose of the appeal on the evidence 
instead of merely restricting itself to questions of law. 1 8 IK. B. 59 

*Seo S. 113 Act I of 1872 t JSee S. 244 N. Cr. P. C. J See S. 283 N. Cr. P. C\ 
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108. An offence under S. 91 of the Registration Act ought not to be tried with 
the assistance of a jury. Where, however, such offence was tried with the anaistance 
of a jury, and the vonlict of the jury who were unanimous in convicting the prisoner 
was approved of by the Sessions Judge, the High Coiii*t considered it unnecessary 
to quash the proceedings. 14 "iV. li- 32, 

DiFFiCtt, JUEY {procedure where) 

199. Held that when a Judge differs from tho jury, he should pass such a 
sentence as he would have passed had he agreed with the jury. 3 W, K 30. 

200. In dealing with a reference made by a Ressions Judge under S. 263 N* 
Cf. P. C., in consequence of his disagr^^eing from the verdict of tho jury, the High 
Coiirt must deal with it as an appeal by tho prosecution, and has authority to con- 
vict the accused person on tho facts and to pafts sentence accordingly,-*- S, 257 of 
the Code, by which the court has to decide which view of the facts is correct, being 
read as qualified by S. 2G3. 20 W, 11 16 70. 

201. The Sessions Judge differing from a majority of the jury, who acquitted 
the accused referred the case to tho High Court under S. 263 N. Or. P. C., to be 
(ItMilt with as an appeal. Before proceeding with tho case, the High Court consider- 
ed it fair to the accused to give lum notice to bring foiward any objoctious he may 
have to the Sessious Judge’s recommendation. 

On a consideration of the evidence, tho High Court convicted the accused of the 
offence with which ho Lad been charged. H W, IL 38. • 

202. A Sessions Judge may under S. 263 submit to the High Court a case 
in whicli he disagrees with tlic jury in their finding of facts as well as a rase in wliich 
ho comidains that the jury has not followed Ins directions as to tho law: and the 
High c ourt in a case suhmittecl under tliat section may acquit tho prisoner, if it 
MO thinks fit, on the facts notwithstanding that llio jury has found the prisoner 
guilty. 20 W. Jl. 1, 

203. In a case refeiTcd to the High Court under S. 203 N. Cr. P. C. because 
the Sessions Judge differed from the verdict o{ tho jury, the High (/Ourt held that it 
was for the Government, the apjK'llants, who asked for a coviction, to begin and 
satisfy the court that there was a case calling upon the prisoner for an answer. 

The court, on a consideration of the ovidence, set aside the verdict of acquittal 
come to by a majority of the jury, holding that a confession made by tho accused 
before the Assistant Magistrate was good, such cofoBsion, oven if obtained by decep- 
tion, Ixjing admissible under 8 29 of tho new Eviduncce Act 1 of 1872.20 ir.H.33. 

204. Tlic High Court will exerecise the powers veste d in it by S.263 only in 
cuses in which it finds tho verdict of tho jury clearly and undoubtedly wrong. 20 
W, 11 73. 

205. In a case tried by jury, the High Court lias no power to go into tho 
facts of the cafie in order to see whether oi not tlio conviction was right, that stand- 
ing entirely upon the verdict of the jury. The court has only to consider the 
facts, in order to see whether tho Judge has done his duty in laying the cate before 
the jury for their consideration. 20 W. IL il. 

DIRECTION {by Jvdfjc to Junj) 

206. In reviewing the charge of a Judge to a jury in the Mofussil, it is suffi- 
cient to see whether tho tendency of the cliaigc, taken as a whole, has given a correct 
or incorrect direction to the mind of tho jury, and it is not correct to apply to such 
charge the criticisms which would bo applied to a charge of a Judge in a Court ia 
Englaiid.l2 W, AT. 80 ; 4 B, L, 11 App. j)0. 

207. It is the duty of a Sessions Judge to give a summing up of the evidence 
as recorded before him, and to state his own reasons for considering a prisoner guRty 
7 ir. li. 25. 
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208. Oil a trialby jury the Sessions Judge in summing up should give a 
full and detailed statement of the evidence on T)oth sides; he shoud point out the 1^ 
gal bearing of it, and what weight the jury ought to attach to its sevei*al parts. His 
omission to do so, if the accused is thereby prejudiced amounts to such an error in 
law as would justify a Court of Appeal in setting aside the verdict. 

No general rule can ho laid down as to when a prisoner is prejudiced * hy a dc 
fective summing up, but in general if the finding of the jury in such a cose is om 
that an Appeal (Jourt would set aside, if the trial had taken place with the aid of 
Assessors, the Court will interfere and set the verdict aside. 

In capital cases, and all cases of a serious or complicated nature, the Judge ought 
to road over the evidence in exitmo to the jui^. 5 li. jR. 85. 

209. A Session’s Judge in summing up is hound to adviso ajuryonques- 
iions of fact, and may tell tho jury the impression which the evidence has nmdo 
upon his own mind. J3 W. li, 34. 

210. A Judge in directing a jury, should confine himself to a general commen- 
tary on the evidence and a statement of tho legal oifenco proved, shouM such evi- 
dence he credited. He should not give a positive opinion as to the guilt or inno- 
cence of tho accused person, 1 W, li, 2. 

211. A Judge in charging the jury, should avoid expressing any decided opi- 
nion. All that a charge should contain is a statement of the evidence, pro and 
with a running coramentaVy as to its agreement or disagreement w'itli tho other facts 
of the case. 1 IK. ]i. 20. 

212. Where there is no evidence against a jndsoncr, the Judge ought to charge 
tho jury for an acipiittal, and not leave tho jury to say whether the jirisoner is 
guilty or not. 7 W. li. 39. 

213. A Judge has every right to draw the attention of tho jury to anything 
which appears to he a palpable alteration or blot on the face ot a document alleged to 
ho forged. 17 W, li. 58. 

214. It is tho duty of a Judge tb state to tho jury what are the princijal points 
in tho evidence, and how they hear for or against the promisoner, in short ; to ren- 
der tho jurv every assistence in his ])ower towards coming to a right conclusion. 6 
IK.R 7l 

215. When a prisoner is on his trial hy a jury upon a charge of murder, it i s 
tho duty of the Judge to j)oiut out to tho jury accurately, the difference between 
murder, and culpable homicide nob amounting to murder, and to direct tho attention 
of the jury to tho ovidonce, and leave them to find tho facts and say (under tho 
direction of the Judge as regards the law) of what offence tho prisoner is guilty, 9 
IK. li. 51. 

210. Held, in a case of murder, that tho Judge had not given a proper direction 
to the jury iu telling them that it was for them to consider whether the evidence of 
the accomplice was strictly corroborated as to tho prisoners; that it was not enough 
that the ovidonco should disclose a state of facts consistent with the possibility of 
the truth of the accomplice’s story; and that the Judge ought to have gone through 
the history of tho crime as detailed by the accompKce to point out any independent 
evidence proving facta showing that the prisonei-s wore or must have biwn present at, 
or cognizant of, tlie murder. 6 IK, 11. 44. 

217. Where a Sessions Judge in chaining a jury in a case of culpable homicide 
not amounting to murder omitted to draw their attention to the two Classes of cul- 
j>able homicide montionod in S.304 P. C.,the High Court considered that the accused 
were found guilty of tho lighter description, and sentencedHbe accused to the pun- 
iishment for such lighter description. 12 IK. E. 35. ; 15 IK. 72. 18. 

218. In charging a jury on the point of i>rovocation in a case of culpable ho- 
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wiculo, a Jmlge should tell the jury that to bring tlie case within the exception to R* 
^00, P. 0. the prisoner raust have been deprived of the power of self-control by 
grave and sndden provocation, that there ought to have been sulUcient cause for 
such loss of self control, and that the provocation was not voluntarily provoked by 
the prisoner as an excuse for«doing harm. 9 IF. R 72. 

219. Where a person is charged under (S. 218 l\ C.) with framing a report in* 
correctly, or (S. 201 P. C,) giving false information, with intent to save offenders from 
jmuishment, the isaue to be tried is not, whether such alleged offendors were in fact 
guilty or nut, but merely the belief and intention of the prisoner in respect to their 
guilt. 8 IF, R 68. 

220. Held ( TFardm J. dissfniimtt ) that the omission of the Session Judge to 
tell the jury that the statoincnt of ono prisoner is not cvideuco against his fellow — 
j)risoner is a material error, and one fatal to the trial, notwithstanding that the Roa* 
sions Judge dealt with the evidence against each of the prisoners separately. 

221. A •! ndgo should not discuss points of law in summing up to the jury, 
and lie should avoid all oxtraueous and uuuccossary argmiieut, merely auminiug up. 
the evidence, and shewing how the law applies to it. 8 IF. li. 87. 

222. Wlicro a summing up of a Judge to a jury points out to the jury tho 
principal features of the evidence as rogartls both tho case of the crown and the de- 
fence of tlio prisoners, it compUca with the i'ei\uisilion of the (^odo of Criminal I'ro- 
codure. 13 IF. R 23. 

223. Where a Sessions Judge is omitted in hia charge to tlio jury to comment on 
diflortmt parts of the evidence for the defence, to which lie simply alluded as 
being un important, and allowed evidence as to character and hearsay cvidouco to go 
to tho jury, the liigh Court acquitted tho prisoner, the other evidence in tho case bo* 
ing insufficient foi conviction. 15 IF. R 37, 

224. Evidence of character and ])rovious conduct of a prisoner, being mafU'rs 
of prejudice, and not direct evidence of facts relevant to the charge against the pri- 
soner, ought not to 1)0 allowed to go to the Jury. 10 IF, Ji 17. 

225. Evicleiicc as to character ought uot*to bo laid before a jury, but should 
only be taken and consider by the Sessiou Judge in awarding imuishmcnt. 10 IF. 
R 39 ; 15 W. R 37. 

22G. a prisoner’s inability to say where hia son was on the 4th Pous is no evid- 
ence On which to direct a jury to convict him of false evidence for saying that on 
the day previous (3rd Poos) his son was ill at home. 8 IF. R 26. 

227. In a case nf false evidence, reading extracts from the alleged conflicting 
statements of tho prisoner is not sufficient to enable the jury to form a fair opinion on 
the question. The whole of the deposition given on each occasion ought to bo laid 
before the jury. 6 W. li. 92. 

228^. In the trial of prisoners for the offence of belonging to a gang of persona 
associated for the purpose of habitually committing theft or robbery (S. 401 P. C.), 
the Judge should, in his charge, put clearly to tho jury. (1) Tho necessity of proof of 
association. (2j The need of proving that that as.Sociation was for tho purpose of 
habitual theft, and that habit is to be 'proved by an aggre;?ate (;f acts. 0 MJi App. 120, 

229. The evidence of accomj)lice.s should not be left to a jury without such 
directions and observations from the Judge as the circumstances of the case may re- 
quire. 5 TF, R 80* 

230. Where a Sessions Judge in his charge to the jury in ^ case in which 
an approver accomplice gave his »videnco drew tho attentionof the jury to the neces- 
sity for requiring corroboration to the apfirover's evidem^c before they could convict 
upon it, and the jury notwitlistanding his charge convicted upon the unrorrobora- 

evidence of the accomplice, it was held, following a Full Bench cajrc cited, that 
the High Court could not interfere with such conviction. 15 If', li. 37. 

z 
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231. A ought n<>t fo introduce into his direction to the jury any Cjues 
lion as to recommending a i)Ti 80 ner to mercy, but should leave that entirely to the 
jury. 14 W. li 40. 

232. A summing up to the jury, in wliich the Sessions Judge gave no aid to 
the jury iu the arrangornent of the facts which were spbken to by the witnesses, and 
himself found facts which he should have put to the jury, was pronounced defective, 
and a verdict faundod thereon was set aside and tlie prisoner ordered to bo released. 
10 ir. Ji. 7. 

233. Under 8. 379* 0. Cr. P. C.. a Judge should sum up the evidence on 1 k) th 
sides l)efore requiring the jury to vlcliver their verdict. Umler S. 439t of the Cdoe, 
however, the High (/ourt thought it unnecessary to set aside a conviction in a case 
in which this was not done. 14 IK. li, CG. 

234. Where the j)rovisioiis of 8. 379 0, Cr. P. (^. was ncgUcted, and the 
Judge did not sum up the evidence at all, a new trial was ordered. 9 W. B, hi. 

235. Under 8. S. 379 and 382 O.CrJ\ C. a Sessions Judge should sum up the 
evidence on lK)th sides and record the ground of his decision, and the sentence, when 
passed, should bo recorded in a certain specified form. 4 TP. R. IS. 

^ MISDIRECTION ( (O junj ) 

230, The omission of a Judge to point out to the jury tho weakness of the evi- 
dence against the accused, and the jmsihility of other persons being tlio guilty p«ir- 
tiea, docs not amount to a possitivc inis<lirectiou. Wliere there is some eviilence to go 
to a jury, the Court cannot interfere. There must he a inimiirection or some error in 
law. The case coiuniented on, however, is unsatisfactory. 5 IP. li 13. 

237. Held that it was no misdirection on the part of tho Judge in not calling 
the attention of tlie jury, clauses 1 and 2 of S. 100 P. 0. when ho particularly called 
their attention to clause G of that section. 17 IP. B. 45. 

238. Though the Sessions Judge ought not to have made any remarks as to 
what the witnesses for tho dt;foueo staiod themselves to have heard, this slight error 
Tvas held not to amount to a misdirection. 5 TP. B. 1. 

239. Where A deposed that ho and Jx were 4 days in company at M, and tho 
Judge chai’god tho jury that if they found thutK w as not in conquiny with A during 
those 4 days at M, but was at S, it did not matter where A was, because it was clear 
that he could not have been iu company with B at; M, and must therefore have 
given false evidence when he said that ho wa.s during those 4 days in such company 
at M. Held by the majority of the court {Seton Kair J, dismntiny) that there hud 
l)oen no mis-direction. 7 TP. B, F. B, B, 105. 

240. Conviction and sentence sot aside {Glover J, dksinling) as to two of the 
prisoners on tho ground that there was a misdirection to the jury, because the Judge 
in summing up omitted to advise the jury not to convict u^ton the uncorroborated 
evidence of an approver, and because he treated as corroborative that which was no 
corroboration in law. 8 TP. 19. 

241. In giving a wnrning to a jury not to disbelieve a mass of otherwise con- 
mstent evidence, because iu one or two minor and immaterial points the witness 
made different statements, a Judge exercises a wise discretion and aflfords no ground 
for the objection of rais*direction to tlic jury. 1 TP. 71.1 7, 

242. Held, by the majority of tlie court, that the oinission^of the Judge to 

enter into details I'ogarding the identilication of stolen property, does not amount to 
a mis-direction to the jury. 1 IT. B. 27. ^ 

243. It is no mis-direction for a Judge to tell the jury lhat,^if the prisoner 
could not prove how he became possessed of certain articles ( however small in value 

^ S. 255 N. Or. F.cTt V, ^ 
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nnd common in nso they may Imvc been), it waa Un'ir duty to CAnvict him, for the 
presumption in such u case vvaa legally valid that he knew that tlio propet'ty had 
l)een unlawfully aetjuired »kc, the Judge drew the atteiiwiou of the jury especially to 
tlie defence. 5 W. li 3. 

244. The prisoner ratrncted his statement when read over to him and said 
that he was compelled to make it. The Judge, without, makiag any enquiry or tak* 
ing any evidence on the point, submitted tlie prisoner’s statement to the jury as a 
confession. Held that the Judge wa.s wrong in so doit\g, and that ho should rather 
have cliargcd the jury not to ac-oept the prisoner a statcniont as a confession. 4 IT.K. 1. 

245. There is no inis-dircctiou in a case of false evidence on a J udgo {K>iuting out 
to the jury the contrast between the evidence for the prosecution, and the course fol- 
lowed by tlio prisoner f' namely a simple denial pf the charge cou})led with a refusal 
to examine the witneasos in attendance), so long lis tlie Judge left it to the jury to 
deedie between the op{K)sing statements, and to credit which ever they thought most 
worthy of belief. 2 IT. li. GO. 

24G. Where a Sessions Judge left tlm jury to decide upon the ago of a girl who 
had been kidnapped, merely ai<liug them witli hia own opinion in wdiich they express* 
ed their concurrence — Held, that there was no mis-dii ectioii to the jury. 7 W,l\. 22. 

247. The statement of a Judge, who jmjsides at a criminal trial, is, upon a Chw 
reserved iiuder the 25th claua(3 of the Charter of the High (’ourt,or upon si case cer- 
titied by the Advocate General under its 2GLIi clause.conclusire as to wliat has ])as8ed 
at the trial. Neither the affidavits of bystuuduis or of jurors nor the notes of coun- 
sel or of short'hand-writers are admissible to controvert tlio statement of the Judge. 

Itisin the discretion of the Judge, who presides at a criminal trial, whether or 
not he will reserve a point of law for the opinion of tlio High Court, and such 
discretion will not be reviewed by the High Com t, sitting ns a Court of Review, under 
clause 2G of the Letters Patent. 

Semble. Non-direction by a Judge is niit a matter upon which the Advocate 
General should grant a ceitiGcate under clause 2G of t!io Letters Patent. 

In considering whether a Judge has mis uirected the jury, the tenor and general 
effect of the whole summing up should looked at, and if, upon the whole Bumming 
up, the court is of opiniou that substantially the propior direction has been given to 
the jury, it will not interfere, though the Judge has omitted to direct the jury ex- 
pressly on some important point. l(f Jl. li. 75, 

248. The High Court will set aside the venlict of a jury only in such coses in 
which, by a mis-direction to the jury, the accused lias been materially prejudiced, or 
where has been a failure of justice. 12 W. R. 71. 

249. The verdict of the jury was reversed on tlie ground of mis-direction by 
the Judicial Commissioner in not having left the cause of drath and the prisoners 
connection with certain attempts at bribery as questions for tiie consideration of the 
jury. 7 W. M. 2. 

250. A verdict of guilty of dacoity against certain of the prisonerK set aside on 
the gi-ound of mis-direction, the Judge having omitted to point out to the jury the 
danger of relying upon the uncorroborated testimony of accomplices. G W. li, 17. 

251. In a case in which the accused were charged with murder (S. 302 P.C.), 
culpable homicide not amounting to murder (8. 304 J\ C.), and voluntarily causing 
grievous hurt (8.*325 P. C.) the Sessions Judge at the trial added a further charge 
of house-breaking by night in order to the commission of an olfenoe (8. 457P.C.). Tha 
jury unanimously acquitted the prisoners of the three original charges, and a majori- 
ty of the jury (four out of live) acquitted them also of the last charge. The Ses- 
sions Judge agreed with the verdict of the jury as regards the three original charges, 
and recorded a formal order acquitting and discharging the prisoners on these three 
charges. He differed from the majority as to the fourth charge, and refened this 
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cane to the High Court under S. 2(53 N. Cr. P. C. Held, that where (eas in this case) 
the Sesnions Judge ha» approved of a verdict on certain charges, and finally acquit- 
ted and discharged the accused as to those charges, the High Court cannot under S.263 
convict ou the facts on these very charges. That section seems to contemplate only 
a case in which, without recording any order of acquittal^ or conviction, the Sessions 
J udge refers the whole ease. 

As there was nothing in this case to show on what grounds the majority of the 
jury ac(juitted the ])ri80ners on the additional charge, and as the Sessions Judge 
agreed with the unanimous verdict as to the three as original charges, the High Court 
presumed that the reason which weighed with the majority of the jiiry in finding the 
prisoners not guilty on the additional charge uyist have weigheil witli the wlmle jury 
in finding them not guilty on all the three other charges, and accordingly the court 
could not set aside the verdict of the fnajority on the last count without practically 
finding directly in the toetli of the verdict of the unanimous jury uu the first three 
counts. 20 1KR 73, 74. 

252. The power of setting aside convictions and ordering new trials, for any 
error or defset in the summing up, will be exercised by the High Court only when 
the Court is satisfied that the accuted person lias l)een prejudiced by the error or 
defect, or that a failure of justico has heeii occasioned thereby. 5 IP. Ji. 80. 

253. The High Court will nut altos a conviction by a Sessions Court aided by 
R jury, on a charge only triable by a jury, to one of a nature not triable by such a 
tribunal, Vmt will annul tho proceedings an<l leave the jirusccutioii to take fresh 
proceedings against tho prisoner on any other charge it may be advised. 5 7>. Jl 50. 

IWTY ( o/ jury ) 

254. It is ill the province of a jury to weigh the evidence as to tho truth or 
falsity of tho evidence; and to Judge of tho intention. 3 WJl, 58. 

SEPARATION ( ()/ Jury ) 

255. By the practice of ^tho Suptteme Court at Bombay before the Indian 
I^cnal Code came iut(> operation, on a tvial for treason or felony the jurv (as in Eng- 
land) was kept together during the night under the charge of officers of tlio court ; 
but on a tiial for rais-demcanor it was in the discretion of the Judge whether they 
should be kept together, or allowed to return tt> their homes for the night, the latter 
being generally done ; and after the code came into operation, tho jiraciice continued 
the same, as well iu tho Hupreme (kiurt, as subsequently in the Higli Court ; the 
Judges applying tho Huio by dolermining whetlier the offence under trial would by 
the old law* have been a felony or a mis -demeanor. 

Where the Judge, on a charge under S. 407 P. C. permitted the jury to separate 
on the first day of the trial and before verdict: Hold that the exercise of his discretion 
was not a matter to be reviewed by the High Court under S. 26 of tlie Ijettcrs 
Patent, there being no error in any point of law ; as the offence charged was only a 
luis-demeanor under the law iu force before tho Indian Penal Code took effect. 3 
B. M, 20 . 

XJSTAKIMITY {oj jury) 

256. When a jury are not unanimous, the Judge is not bound to summon a 
ttew jury. 1 W. R 41. 

VERDICT {of jury) 

357. A Judge ought not to put questions to any of the jury as to lus reasons 
for the verdict he has given. 20 IP. E, 50. ^ 

258. In a trial for robbery, it is competent to the jury, if they disbelieve the 
evidence as to the assault {i, e, as to tho ciroumstauccs of aggravation) to bring in a 
verdiot of guilty of theft. 2 IP. B, 13. 
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^59. The law does not pi-escnhe any specific form in which the jury are to re- 
turn their finding, and they ni*e at lil)ei*ty to deliver it in any form which they think 
lit. If tliat finding ia not exhaustive a« to the facts in issue which go to make up the 
charge or charges, it is competent to the Judge, and is indeed his duty, to put such 
questions to them as shall elicit in complete finding. 14 TF. i?. 59. 

2G0. A jury may l)e satisfied with a minimum of proof, and it is beyond tho 
power of the High Court in such cases to interfere with its verdict, hut wlien there 
is nothiijg which can, if believed, amount to proof the case should not be put to the 
jury at all, as a verdict of guilty cannot, under such circumstances, be sustained. IG 
\V. E. 19. 

261, Tho finding of a jury that, 'although the accused killed the deceased tho 
crime was not murder, not because it fell under any of the exceptions allowed by 
law, but Ijccauac the accused had no object in killing him, is not a legal finding and, 
does not amount to a conviction of culpable homicide not amounting to murder. 1 
IF. E, 50. 

2C2. Where a Sessions Judge refused to accept the verdict of thej ary acquitting 
tho prisoner on the first count and finding him guilty on the second and required them 
to find the prisoner guilty on tho first count, — Hold, that the Judge has no |>ower 
to control the jury in this manner, but that he should have locorded tho finding on 
the first count as tho verdict in the case, and sentenced the prisoner accordingly. 

7 IF. /?. 2± 

2C3. ITeld, (L. .S\ Jackson dmenihig ) that whore a jury returns a verdict of 
guilty or not guilty undor the express diiection of tho prpsi(ling Judge, and such 
direction is bad in law. It is not compoUmt to the lligli Court, on revision, to set 
usido such erroneous direction, and therefore to quash the jiroeoedings and order a 
new trial, 11 IF. E. 29. 

2Gi. Where a jury convirte<I a prisoner contrary’to the charge of tho Sessiona 
Judge, which cliargo was held by Uio High Court to have been a proper charge, tho 
lligli Court, refused to interfere, although it concuriVd with the SossiouH Judge in 
thinking that tho verdict of the jury was not correct. 3'lio case was one in which an 
Hpjilicalioii could bo mad(3 to tho Govenment ; but as regards the Court, the peti- 
tions were rejected. 18 IF. E, 45. • 

265. The prisoners were tried under S. 330 P. C. ( for voluntarily causing 
hurt to a girl ) and under S. 348 (for wrongfully confining her), circumstanoos of 
aggravation were alleged, as lifting up and using a sword, of lowering the girl into a 
well and of pricking her with thorns. Tho jury in their verdict stated that they dis- 
believed those allegations and also the cliargo of illegal confinement, but that they 
believed that some slaps Iiad been given. Tho Judge then asked the jury whether 
they convicted on either, and, if so, which head of cliarge. They answered that they 
believed the prisoners had beaten the girl, and that they convicted them under S. 
330. Held that the question put by the Judge to the jury was a proper one, and not 
ono of law. The conviction was upheld. 

Such a case is not governed by the Rule of English Law as to special verdicts^ 

8 B. Z. E, 557. 

2G6, If a Sessions Judge thinks that a jury is wrong in oonYicting a prfsoner 
of culpable homicide, and not of murder, though ho cannot iuteidiere with the find- 
ing, he may sentcSice the prisoner to transportation for life instead of to 10 years, 
transportation. 1 IF. E. 19. 

• 

MAGISTRATES {f^rmwns comb triahlc by) 

ADJOURNMENT N, Cr. P. C- S. 208, 

267. In a trial held under Chapter 15 O. Cr, P. C., it is not an irregulaxity to 
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«djouin U»o irirtl \u)ihv B. 209*^ for the pnrpo.se of nllowinj? the acensod to secure the 
fttteudancu of hit* witiu sKos. As « general rule, a prisoner should have his witnesses 
present on the day of trial. IG IK. if. 2L 

3G8. I’he Deputy Afs gist rate’s oi^cv dismissing a case for default (after re- 
Ideated unnecessary aLljoin unjeuts and after the accuse^l Svas put on his defence) upon 
u day to which no legal adjouniment was made, was set aside as illegal. 16 IF. if. 58. 

COMPENSATION . 

Bar. Am of contract ( amends in case of ) 

209. An order directing compensation under Act XJ II of 1859 is illegal. 
Such portion of the money advanced to the defendant as has been appropriated to 
the fultilmont of tijc contract or as c«uld justly he sot off against a part fulhlment of 
the conti-act ought not to be ordered to be refunded. 4 M. li. App. 08. 

COMPENSATION {for io 8 s 01’ damaf/e cavsed) 

270. The award of compensation referred to in B. 44t 0. Cr. P. C. should be a 
part of the sentence and order made upon a conviction for an olfence of the nature 
SfMJcified therein, and should be found upon a statement of loss, damage, or expenses 
as the case may i>e, ascertained at thtj trial. 11 IF. R. 53. 

271. A MagistriUc having juiisdiction is authorized by law in making an order 
*i\nder S. 270;}. O. (h*. P. C. directing iho complainant to make amends b'> the accused, 
notwithstanding that the complaiiiauL m to take liia trial for perjury. 15 IF. if. 0 ; 6 
B. L ll 296. 

COMPENSATION {aivcu'dahlc) 

272. Amends, under S. 270 O. (’r. P. (1., are awardablc only in cases triable 
by tlio Magistrate which a siunmous on complaint shall ordinarily issue. 5 B. H, 12. 

COMPEN.SATION {not awardahJc) 

273. A fine cannot be awarded a^ coTnpciisAtion in a c^aso falling under Chapter 
U 0. (>. P. C. 3 IE. if. 60. • 

274. When, on a complaint being preferred to a Magistrate of nn offence not 
coming within Chapter 15 O. Cr. P. the Magistrate alters it so as to bring it und- 
er Chapter 15, he cauuot award compensation to the accused, under S. 270 O. Cr. 
P. C., the offence originally complained of not being one for which coQipeiis.ation 
cau b© awarded. 7 D. if. A. J. 58. 

CONFINEMENT, wuoNOFUL ( amends in case of) 

285. Amends cannot be awarded in a case of wrongful coufiucraent 7 IF, Jf, 
11; 17 IF. If. 1. 

CEIMINAL FORCE AND THEFT OR BOBBERY {amends in cases of) 

270. An award of compensation under S. 270 O. Cr. P. C., was sot aside as 
illegal in a case of criminal force and theft or Tobl>cry, because the charge was iu 
part ono of theft or robbery, which did not come under (’haptor 15, and because cri- 
minal force really was used to tho complainant. 1 8 IK. if. 6. 

DAOOITY (amends in ca^c of) 

277. The Sessions Judge should record under what section, or on what 

grounda, he orders a portion of the fines inflicted on prisoners convicted of Dacoity to 
be made over to the camplainant. 2 IF, if. 58. • 

DEFAMATION ( amends in case of) 

278. Compensation is not awardable m cases of defamation in which tho com- 
plainant admits the more serious charges coin})huned of. 1 IF, R 6. 

*Soo S. ii08 N, Cr. i\ (#• + Bee B, 308 N.Cr. P. C. J See B. 209 K. Cr. P. * 
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iP'ALsIc CBAKGS OF THJJFT {ammde in cme of) 

279. Amends cannot be awarded for a false charge of theft. 2 IT, 57. 3 
IF. E. 70. 

280. Although S. 270 0. Cr. P.C. forbids compensation to a person fledsely 
and vexatiouKly charged with theft, yet the law does not prevent Magistrate from 
fining an uiyusl accuser. 1 IF. JR. 1. 

FAX8B coMPLAiNts {amend in case of) 

281. S, 270 0. Cr. P. C. (authorizing the award by a Magistrate of amends in 
•cases of false complaints) applies only to complaints made and cases tried under 
Chapter 15 of the Code, and is limited to cases punishable under the Penal Coda 
with imprisoument for a period not exceeding six months. 8 IK. JR. 54, 

FRIVOLOUS PKoaEcimoirs](a?/»<??Ki!«.ttt case of) 

282. S. 270 0. Cr. P. C. applies only when a complaint of an offencej triable 
under Chapter 15 of the Code, is dismis^. 6 M, E. App 49. 

283. S. 270 0. Cr, P. C. does not apply to complaints under a special law, 
iuit only to complaints triable by the Magistrate and punishable under the Penal 
Code with impriaonment fora period not exceeding six months, 14 IK. J2. 36. 

284. The power of Magistrates to award compensation to accused persons 
against wlimn frivolous and vexatious complaints have been made, is not confined to 
complaints brought under the provisions of the Penal Code. 4 N. W, P. R, 94. 

285* hlagistratea have no power to award fines to aoensed as compensation 
for frivolous and vexatious prosecutions, except in cases iu which a summons oa 
•complaint shall ordinarily issue. 1 B. E. A. J. 181. 

286. Under 270 O. Cr. P. C., a Magistrate dismissing a complaint as frivo- 
loas or vexatious can only award a sura not exceeding Rs. 50 to the aooused by way 
of compmaation, and cannot impose it by way oifirve^ nor can he directly sentenoo 
the complainaut to imprisonment in default ot payment. 2 A'. W. P, 12. 430. 

287. A Magistrate is not authorized under S.270 to award compensation from 
the complainant to the accused in respect of an unfounded charge brought against 
such accused of being a person of bad Character or repute. 2 JV. IK. P. R. 447. 

288. The High Court refused to interfere with the order of a Magistrate find- 
ing coMiplaiuauts under S. 270 0 Cr. ?. C., when it api>eHrcd, after due enquiry 
by the Magistrate, that the complainants had laid claim to largo juramas in a chur 
without ][>ossessing any documents to prove their rights. 11 TK, H, 10. 

289. Where a complainant prefers three charges of three distinct offences, 
two of which are offences triable under c. 15 and one under c, 14 O. Cr. P. C. a Ma- 
gistrate may award amends to the accused under IS. 270 of the Code, considers 
ho diarge with rcfereiioo to the cases under o. 15 to have beou vexatious. 13 IK,R,39« 

HOUSK-BREAKiNa ( amends in case of ) 

290. Amends cannot be awarded in a case of house-breaking by night ot theft. 
7 IK, R. 12. 

HURT, CAUSi^u ( amends in case of ) 

291. On a reference of a Sessions Judge, an order made by a Magistrate un- 
der S. 44 0. Cr. P. C., awarding compensation to the compluiuant out of a fine in- 
flicted for causing fiurt — revei'sed : as there was no evidence on the record to show 
that ‘doss” WHS caused or that ** any 8i>ecial damage of a pecuniary nature resulted’' 
to the complainaut by the offence.* 3 B. U^A,J, 43. 

292. In a trial for causing hurt, the Sub -Magistrate awarded compensation to 
the defendant for a frivolous and vexatious complaint under S. 270 : Held, that the 
©cclion did not appJy lu a case. 5 if. R. App> 40. 
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LABoB, CKLAWFUL coMPUiflARY ( amfnd^ in cate vf ) 

Amends cstinot be awarded in a case tmder S. 374 P. C. (nulawfal com- 
pulsary labor) which comes under Chapter 14 0. Cr. P. C. 5 TP. 71, 1. 

UBASURE {of compensation) ^ 

294. Fifty rupees is the measure of compensation awardahle from any com 
plainant, irrespective of the number of accused persona. 8 IT. i?. 54 ; 14 TP. H. 75. 

295. The compensation awarded under 8. 44 0. Cr. P. C. to the person injur- 
ed in consideration of the loss which he hassuffei'ed, corresponds to dannages award- 
ed in civil procefsdinga. 5 TP. K 76. 

MISCHIEF ( amends ih case of ) 

290. The Joint Magistrate was ^leld not competent to direct under S. '44 0. 
€r. P. C. timt a poiiiion of a fine inflicted under 8. 434 P. C. be paid to an Ameen 
for the purjKise of paying the expense of his deputation to restore the land-marks 
which had been destroyed by the opposite party. 6 TP. 21. 93. 

MDBDER {aumnds in case of) 

297. Compensation under S. 44 cannot be awarded to any one excepting the 
person who has directly suffered by the offence. It cannot be given to the heirs of 
a person who has been killed. 10 TP. U 39. 

298. An award of compensation to the widow of a person w)io died in conse- 
quence of a fall into a pit, negligently dug by the accused, from the fine im]) 0 sed on 
the latter, is illegal. 7 B. B. A. J. 73. 

THEFT ( amends in ease of) 

299. Amends cannot be awarded in a case of theft. G TP. i?. 55; 7 TP. Ji. 40. 

300. Where loss is ocoasined to a jierson whose property has been stolen, it is 

not illegal for the trying Magistrate to award portion of the fine inflicted on the ac- 
cused as amends to the owner of such property, although the stolen property is re- 
covered and restored to the owner. 5 41. ‘ 

301. In a case in which the accused was charged with having stolen a pony, 
the Magistrate sentencerl the accused to imprisonment, and awarded a fine of Ks. 25, 
which ho ordered should, if realized, be paid over to the complainant, directing at 
the same time that the pony should be restored, to a third party, by whom it had 
Ijefen purchased bona fde at a public sale, the Magistrate relying on S. 418 N. Cr.P. 
O. and on the rule of English Law protecting a Irnia fide purchaser in market overt. 

The Sessions Judge considered thatS.4l8 was not intended to supersede S. 108 
Act IX of 1872, and that, as under the latter law, the property in the pony did not 
pass to the third party, purchaser, the pony should have been restored to the prose- 
cutor. Hold that the fine of Rs, 25 im|H>8ed upon the prisoner could not be paid over 
to the complainant, either under S. 418, or under any supposed rule of law relating 
saiw 0 ^ in market overt, and that if any such order could l)e made, it would be un- 
der S. ^8 of the Code. The order so far as it directed that tho fine be paid to the 
complainant was accordingly set aside. 20 IT. B. 38. 

OOMFLAJKANT (non appearance of) N. Cr, F, C, B, 205, 

302. The Deputy Magistrate did not act illegally in dismissing the case when 

Urn complainaut did not ap|)ear on the day fixed. 3 TP. It 36. ^ 

303. Where a Magistrate diamissed a complaint in default xuader S. 259 0. 
fV. P. C, and fined the complaiaant under % 270, the fine was remitted and ordered 
to be refunded. 17 TF. R 6, 

304. In It falling under Chapter 15 0. Cr. P. C., a Deputy Magistrate has 
no power to dismiss a com]>laintou account of the non-attendance of complainanti 
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even if a sumraans, instead of a warrant is issued in the first instance requiring the 
attendance of the complainant. 10 W, R, 31. 

305. A Deputy Magistrate has no power to dismiss in default of prosecution 

a charge laid, under S. 347 F. C., of wrongful confinement for the purpose of eat- 
tor ting money. • 

Where the evidence of aj)ro8ecutor and his witnesses is taken in the presence 
of the accused, and the case is postponed by the court for the evidence of witnesses for 
the defence, the case ought not to be dismissed for default of prosecution if, on the 
day to which it has been po8t[)outid, the prosecutor is iK)t present. 12 IK. R 27. 

306. Where the default of complainant’s witnesses was catised by the Deputy 
Magistrate shifting his court to a pf ace different from that named in the summons : 
Held' that it was irregular to tiirow out the c^e without giving tl>eui a second op* 
portunity of appearing. 5 TK. K 51. 

PROCEDURE. 

DB>JiAL OP cx>MPLAiNT {procedure on — btj aoetmd ) N. Cr, F. C. 207, 

307. In a case under Chapter 15 0. Or. P. C., it is expected that parties will 
bring their own witnesses with them. If they require the attendance of any witness, 
they should apply to the Magistrate to cause his attendance; and where they do not 
so apply, it is aufficiont if the Magistrate record in Ids judgment tlie subetance of 
the defendant’s answer. 10 IK. JR. 16. 

308. When an accused person denies the truth of the complaint made against 
him, the Magistrate oiiglit, under 8, 266 0. Or, P, C\ to hear the complainant and 
his witnesses in support of the complainant and also the accused and his witnesses. 
6 W. K 75. 

309. S. 266 0. Cr, P. C. only requirea the Magistrate to hear such witnesses 
as the accused shall produce in his defence. 4 M. R, App. 29. 

310. Where iu a trial before him a IMJjigiatrato refused to oxamiue or put u|>oa 
his oath a wituoss tendered by the ftccused, was held that the refusal was altoge- 
ther irregular and illegal under S. 266 O. Cr. P. C., and had prejudiced the prison- 
er, whose conviction was therefore puashed. 12 IK. J?. 78. 

JUTE STORING, IN A WARE HOUSE WITHOUT LICENCE ( procedure in CiM6 Of) 

311. Before a conviction for storing jute in a ware-house without a licence can 
be had under S. 4 Act II (B. C.) of 1872, proceedings should bo taken under the pro- 
visions of Chapter 15 0. Or.P. C., os required by B. 34 of the former Act. 19 IK.jR, 4. 

MAGISTRATES ( warret^U cam triable bp ) 

DENIAL OF COMPLAINT {procedure on — by accused ) 

312. In a case apparently coming under Chapter 14 0. Cr. P, C., where the 
complainant has deposed on soleum affirmation, the mere denial of the accused proves 
nothing. The complainant's witnesses should be examined and the investigation 
proceeded with, 16 IK. R. 59. 

DISCRETION ( of Macfiftrate ) 

313. The course taken by ’a Magistrate before preparing a charge, under Chapter 
14 0. Cr. P. C. must depend upon the circumstances of each case aud the Magistrate 
should exercise his discretion in the matter. 3 M, R. App* 2, 

PLEA. 

314. Voluntary intoxicatfon is nqt a valid plea for an offence. 5 TK. JR. 79. 

315. An accused should plead by his own mouth and not through his counsel 
or pleader, tliough his counsel or pleader may at the proper time address the 

on his behalf; 15 TK. JR. 42. 
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AUTEETOTS ACQUIT ( pUa of ) 

316. To render a formal acquittal or conviction a defence on a second trial, iho 
ottemee most, according to S. 55* O. Or. P. 0. be the same offence. The prisoner 
was charged with having forged pottahs. A and B bearing the same date and adduced 
in evidence by him in the same suit. No mention of Any charge as to pattah B 
was made in the order of commitment ; and the prisoner having been acquitted on 
an indictment for forging pottah A, it was held by the majority of the court, (Mark- 
hyJ- di$HiiUng) that the plea of autref&U acquit was inadmissible on a subsequent trial 
of the prisoner for forging pottah B. 7 IT, R. F, B. R. 15. 

GUILTY (plea of ) 

317. Where a prisoner pleads guilty, his conviction upon that plea is valid, 
although there are no Assessors. 10 R 43 ; 2 B. Z. A. 23. 

318. Where the accused pleads guilty before a Sessions Judge to a charge of 
murder the Sessions Jndge mght either convict him on that plea of that charge, or 
proceed to try him on tlm evidence, but he cannot without trial convict, the accused 
of culpable homicide not amounting to murder to which offence the accused did not 
plea guilty. 13 IP. R. 55. 

GUILTY, KOT (plea of) 

319. Where a prisoner pleads guilty but goes on to say that he did nob commi 
the offence with which he is charged, the plea is really one of not guilty. II IF./?. 53 

320. In a case of causing grievous hurt to B, the prisoner; on having the 
charge read to him, made a statement in which he stated that he had had a quarrel 
•with B, and struck him twice with a stick in anger: Held, that the Sessions J udge 
was wrong in treating this statement as a plea of guilty and in convicting thereon, 
and the conviction was quashed and the case remanded for trial. 11 IF, ii. 6. 

JURISDICTION, WANT OP ( plea of) 

321. A plea of want of jurisdiction may l^e taken in the High Court, though 

not taken below. 16 ?F. A. 69. « 

322* The case of a prisoner accused of the offence of attempting to cheat by 
personation was referred lor trial by the District Magistrate to a F. P. Magistrate, 
who, without a complaint being made to him, convicted and sentenced the prisoner. 
The conviction and sentence were confirmed by the Sessions Judge. On applica- 
tion to the High Court to annul the conviction, on the ground that the F. P. Ma-* 
gistrate, had no jurisdiction to try the case, the court refused the application, as the 
question of jurisdiction had not been raised before the Sessions Court. 4 B, R. 33. 

REFUSAL (to plead) 

323. Where it was not shown that there were any witnesses forthcomraing for 
examination other than those whom the Sessions Judge did examine, the court 
refnsed with reference to S. 363t 0. Cr. P. C. 12 TF. B. 73. 

PUNISHMENTS. 

DEATH, 

324. Capital sentence should be pronounced 6a a conviction for murder even 
if the accused be pregnant, although the execution of the sentence should be differed 
till after delivery. 15 W, R. 66. 

325. A woman, being quick with child, is exempt from capital punishment. S 

W. A 15. ^ • 

326. When murder is committed in the commission of a dacoity, every one of 

the persons conoemed in the daooity is liable to be punished with death. 2 W,R. 39. 
* S« S. 460 1^. Cr. P. C. + ISm S. S. 236 & 238 Jf. Cr. i*. C. ~ 
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CONPiRMATlow {of Sentence of dfoth) 

327. The fact that except death no punishment more severe tlum that which 
the prisoner is uuder*(oing at the time of the commission of the offence can bo inflict* 
ed is not of itself sufficient to justify the court in condomning the convict to death, 
19 W, E, 68, 

JIITIGJ^TION {of sentence of death) 

328. A capital sentence mitigated in the case of murder committed while u n. 
der the influence of provocation caused by an intrigue with the wife of the pvisoner- 
1 W. E. 46. 

. FINE. 

329. A sentence must impose a specific fine on each prisoner. 5 M.R. App. 5, 

330. Fine alone is not a legal sentence fo? a prisoner convicted under S. 344 
P.C. 1 B, E. A, J. 39. 

331. Oil a conviction for theft in a dwelling house under S. 380 P. C.» fine 
cannot be substituted in liew of imprisonment, though it may be added to imprison- 
ment. 16 W, E, 18. 

332. The description of fine which it was the object of S. 63 of the Penal 
Code to prohibit, was a fin^* which it would be impossible or very difficult for the 
accused person to pay, or wholly disproportioued to the character of the offence. 

Quere — Whether S. 63 has any application to fines inflicted by a Magistrate. 
7 ir. E. 37. 

DACoiTY {fine in case of ) 

333. A sentence of fine only is illegal in a case of dacoity. 6 W, E. 54. 

LEVY ( of jim^) N. Or. P. 0. S. 307. 

334. The provisions of S. 61 0. Cr. P C. do not apply to fines imposed under 
Act XXI of 1856 j such tines cannot be levied by distress and sale of the oifondcr’s 

' property, 8 B. L. E, App. 47, ^ , 

335. S. 34 Act XVIII of 1854 prescribed the mode in which fines levied un- 
der that Act, are to be recovered. It is only on the return of the warrant of dis- 
tress unsatisfied, or on the Magistrate being otherwise satisfied that no sufficient dis- 
tress exists, that imprisonment can ho imposed. 6 M. E. App. 37. 

336. In every case in which an offender is sentenced fine, the court which 
sentences the offender may issue a warrant for the levy of the amount by distress 
and sale. 9 PF. E, F. B. E. 50. 

337. The successor in office of a Judge or Magistrate may levy a fine imposed 
by his predecessor. But the court which levies the fino must bo the same as the court 
which imposed it. 9 W. E F. B. E. 50. 

338. On a reference as to whether the restriction for the recovery of fines to mov- 

able property applied only during the lifetime of the offender, and whether the fine 
could after his death he recovered, under S, 70 P.C., from his immovable property, 
the court was of opinion that the law had only provided for the distress and sale of 
movable property, and that there was no way in which immovable property could 
be made liable. 5 B. jR, 63. ‘ 

339. When a fine is imposed in addition to transportation and the whole or 
part of the fine is levied, it is the duty of the Sessions Judges to inform the autho- 
rities at Port Blair of the fact. 5 M. B. App. 44. 

FOBFBiTPBK {of property) 

340. The English Law of forfeiture of the personal property of persons com- 
mitting suicide, if ever applied to Europeans in India, was not applicable to Natives. 

Whether the law had existence as regards Europeans in India. 8 W.E. 14, 
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Sil. S. 62 r. C. which provides for forfeitures, limits them to crises when the 
parties shall have been transported or sentenced to imprisonment far at least seven 
years. 8 W. R, 35, 

342. Where a zemindar was convicted of wrongfully keeping in condnement a 
kidnapped person, and was seuteuced to transportatioif by the Sessions Judge, who 
added a sentence of forfeiture of the rents and profits of tjie prisoner’s estates under 
S. 62 P. C. the High Court set aside the sentence imder S. 62 as too severe. That 
•eutence should be inflicte<l for offences of the most atrociotw kind, or for offences 
committed under the most aggravated circumstances. 12 W. R. 17. 

ABSCONDINO OFFENDER ( forfeiture of property of ) 

343. Foifeiture of property of an absconding offender, who appears within two 
years from the attachment of his pfoperty, should not be carried into effect until 
after a regular enquiry into the causes of the offender’s absence. 3 W, K 63. 

344. The profwrty of an accused who had absconded, having been attached af- 
ter the usual proclamation, and made over to Government, it was held that under 
the circumstances of this case, it was not necessary, when the accused returned and 
applied for the property, that the Government should adduce evidence to prove that 
the accused had absconded or tliat the legal furmalities of the proclamation had been 
duly attended to, as the accused did not deny the attempt to arrest him or the issue 
of the prcsdiimution. 9 W, 11. 27. 

345. The High Court cancelled a jyrevious order made by it (under an eiTor in 

law caused by a misrepresentation of the facts ) directing the restoration of the mov- 
able proi^erty of a prisoner which was under attachrneut ; the couil; not having been 
informc(i at the time that the property iu question had, under S. 184* of the O. Cr, 
P. C,, been declared to be at the of Government. Property so declared to 

be at the disposal of Government can only be restored by Government. 18 W. li. 34. 

346. In order to lay a sufficient foundation for the issue of a proclamation 
under S. 183,t and the accoyfipanying* order of attachment under S. 184 0. Cr. P. C., 
the Magistrate must upon some sufficient materials find judicially that the person 
against whom the proclamation is to be issued has absconded or concealed himself for 
the purpose of avoiding the service of the warrant of arrest previously issued a- 
gainst him. 

The period of thirty days which is pi’escribed in S. 183 as the raiuimnm period 
within which the person is to be required by the proclamation to appear, was in- 
tended by the Legislature to run from the date in which the publication in the 
mode prescribed by the same section should be effected. 

The declaration of forfeiture directed to be made in S. 184, if not made before 
the person affected by the proclamation has come in, or has been brought in, ought 
not to be made at all. 6 W* i? 73 j 19 IF. E. 12. 

347. S. S. 183 and 184 0. Cr. P, C. do not apply to offences punisliable with 
imprisonment extending to six months only. 

There is no rule which requires a Magistrate to satisfy himself that a party has 
absconded, before issuiug a proclamation, but the party, on suing to recover his pro- 
perty, may prove by evidence that he had not al)^onded. 3 IF, JR. 34. 

348. Before a Ma^strate proceeds to declare aftsched property forfeited, he 
•hould take evidence to prove compliance with the formalities* laid down by law 
with regard to proclamation. 3 fF. jR. 34, 

349. An order of forfeiture under ^ 184 0* Cr. P. C. if substantially legal,, 
cannot be disturbed for on immaterial error of procedure. 8 IF, 61. 


* Bee. S. 172 N. Cr, P, C. t See S, 171 N. Cr. P. C. 
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CLAiSfs {to attached property of ahscondit^ offender) 

350. The proper remedy of claimant to pro[)erty attached oa beloilging to an 
absconding offender is by a civil suit. 

The court declined to quash such an attachment as made without observanoe 
■of the due formalities, being 8f opinion that the plea of info»*mality could bo conai* 
dered on the surrender of the fugitive, but cautioned the Magistmte gainst a asala 
^util the needful formalities we^ carried out. 7 ?K. K 36 ; 17 W, R 10. 

IMPRISONMENT. 

351. Held that under Act 1 of 1868 S. 2 cl. IS, the Sessions Judge should 
iiave specified in his wanant whether the imprisonment awarded to a person convict- 
ed under S. 80 ActVIIIof 1871ahotiId bo simple^ or rigorous, but that, as he had omit- 
ted this at the proper time, simple imprisonment should now be set furili in the sen- 
tence and warrant. 1 1 TP. R, 3. 

352. (jitere — Can a sentence of fine.be substituted for one of imprisonment. 
15 TF. A\ 7. 

iMPRisoNMFNT {ifi case^ of cotivictioii of certain 6 fences) 

CONFINEMENT WRONGFUL, TO EXTORT CONFESSIONS d^c, {imprisoumerU in caee of) 

353. A sentence of fine otdy cannot be passed imder S. 348 P. C. (wrongful 
•confinement to extort coufessiou, Ac) part of the sentence must be imprisonment. 5 
IF. 11 5. 

FALSE criARGE TO INJURE ( imprisofivient in case of) 

354-. A prisoner convicted under the second clause ofS. 211 P. C. should be 
sentenced to imprisonmoiiL with or without fine, and not to fine alone. 1 B.R. AJ 34. 

FA1.8E STATEMENT ON OATH TO PUBLIC SERVANT {impnsonvient in casc of) 

355. A sentence under S. 181 P. C. which awards no term of irnpiisonmenl Is 
illegal. 4 Jf, li App, 18. 

HURT, 0KiJLsom*{impri80i^mnt incase of) 

35G. The offence of causing grievous hurt is punishable by impritonmenl 
and fine, and not im prison men t or fine. 2 IF. R. 32, 34. 

INTERRUPTION TO PUBLIC SERVANT DURING A JUDICIAL PEOCEEDING 
{imprisonment in cast of) 

357. In a case of interrii]>tiou to a public servant in a stage of a judicial pro- 
ceeding under S. 228 P. 0., a sentence of imprisonment cannot be passed under S. 
163* 0. Cr. P. C.IO IF. R 48. 

SUICIDE, ATTEMPT TO COMMIT (imjmsoninent in case of) 

358. A prisoner found guilty, under S. 300 P. C. of an attempt to commit 
suicide must be sentenced to some imprisonment, and not merely to payment of a 
fine. I R R A.J. 4. 

IMPRISONMENT {in default of jiayfuent of ffhe) 

359. S. 45t O Cr. P. C. makes applicable the provisions of S. 65 P.C. not only 
to offences falling under that code, as defined in its 40th section, but to every case 
in which a Magistrate has jurisdiction under S. 21;): of the 0, Cr. P. 0, 5 B. B. 61. 

360. Imprisqnment in default of jiayment of a fine inflicted under Act VII of 
1867, S. 31, ought to be simple, not rigorous. 5 B. R. 43. 

361. Imprisonment for onenuionth awarded in default of payment of a fine un- 
der S. 3 of the Salt Revenue Act XXXI of 1850 was accordijo^y reduced to three 
weeks' simple imprisonment. 5 B. R 61. 


^ Bee S. S. 435 Jc 436 X. Cr.P.C. tSce S. 309 X. Cr.P.C. t ^ N.O.P.C. 
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362. Additional imprisonment in default of payment of fine must be rigorous' 
and not in transportation. 7 If. K 31. 

363. In a case of assault, a sentence inflicting a fine of 50 rupeeaand awarding 
impnsonraent for one month in default of payment of the fine is illegal, with reference 
to S. 8. 65 and 352 of the Penal Code. 16 W. K 42. t 

364. The sentence of imprisonment passed in default of the payment of a fine 
inflicted under 8. 290 P. C. (for committing a publio^uisauce should be one of mm- 
ple), not rigorous, imprisonment. 5 B. E. 45. 

365. Held by the majority of the couii ( Seton Karr J, dissenting ) that an 
offender, who has undergone the full term of imprisonment to which be was senten- 
ced in default of the payment of a fine, is still liable to hare the amount levied by 
distress and sale of any movable property belonging to him which may be found with- 
in the jurisdiction of the Magistrate of the district, whether the officer who inflicted 
the fine issued any special directions on the subject or not. 3 W. R. 62. 

366. A prisoner was sentenced to imprisonment and fine, and in default of pay- 
ment of the latter to a further term of im prison ment. He paid a portion of the fine^ 
but, that fact not having l:>een cmmuuicated to the Jailor, underwent the entire fur- 
ther term of imprisonment : Held that under these circa mstances, the court had no 
j)Ower to order the fine to bo refunded. 4 B, E. 37, 

COMMIT ATioif OF IMPRISONMENT {for default in paytiient of Jirie) 

367. According to 8. 3 Act XXIII of 1860, a fine of Ks. 180 cannot be com- 
muted to Lmprisoument for a longer term than 4 moths. 18 IP. B. 9. 

RIGOROUS {imprisonment) 

368. A sentence of rigorous imprisonment upon conviction for an offence un- 
der S. 48 AcC XXIV of 1859 is illegtil. 5 M. E, App, 35. 

SIMPLE {inipritonmrU ) 

369. Simple and not rigprous imprisonment can be inflicted in default of pay- 
ment of a fine imjwsed on an offender loonvioted under S. 179 P. C. for refusal to 
answer a question demanded of him by a public servant on a subject on whicii he 
wag legally bound to state the truth. 5 TT. E, 76, 

870. A sentence of rigorous imprisonment passed by a Magistrate F. P., un- 
der S. 18% P. C,, for disobedience to an order duly promulgated by a public servant, 
altered to one of simide imprisonment; as the Magistrate’s finding did not show 
that the case came wtilun the latter jmrfc of the section; in which case alone the iu- 
fllotion of rigorous imprisonment was authorised. 3 B, R. 32. 

MEAsuRBMRNT {of punishment) 

371. The measure of punishment is a matter entirely iu the discretion of th© 
Court of Session. 14 IF. H. 53. 

SENTENCE. 

372. Whore a Magistrate convicts a person of an offence he is bound to pose 
some sentence. 4 If. J?. App, 66. 

373. In a case in which a legal sentence, however light it may be, has Wn pass- 
ed, the High Court, sitting as a C^urt of Kevision under S. 404^ 0. Or. P. C., have 
not the power to interfere with that sentence, inasmuch as under S. 405, t the court 
cannot say that the sontenoe is contrary to law. 1 5 TI\ 71. 83. 

ADDITIONAL t^ntaiC^) 

374. The punishment for escape from lawful custody (8. 224 P.C.) in a case in 
which that is one of the offences of which the prisoner is convicted, must be in ad* 
diHon to any punishment awarded for the cub«t4aitive offence. 8 IF. 85. 
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ALTSBKATiTZ (mttencf') 

375. Where a oonTictioQ has been had under two sections of the Penal Code, 
an one of which only an- alternative sentence of imprisonment or hoe is allowed, a 
sentence of fine cannot be passed. 11 W, E. 39. 

376. Held that whAo the prisoners were char^^d under S. 148 P. 0. of rioting 
armed with deadly weapons, |nd also under S. 324 P. C. of voluntarily causing hurt 
by dangerous weapons, ^eyldiould have been sentenced only under one or other of 
these sections, the charges being properly speaking only alternative charges. 10 YT.i^.GS. 

COMMEKOEMENT {of eentcnce) 

377. A sentence of imprisonment cannot be suspended to take effect at a 
future period but must commence, from the time that the sentence is passed. Where a 
Deputy Magistrate postponed the execution oi^a sentence of imprisonment for a stated 
period at the request of the atecused, to allow the accused to appeal, it was held that 
the sentence was bad in law and could not be carried into execution. 12 W, B. 47. 

COMMUTigjloir {of sentence) 

378. Though the evidence was held to be sufiBcient to convict the accused of 
murder, yet as the evidence gave rise to doubts as to the precise part taken by the 
prisoner, it was thought safer to remit the capital sentence and i)a88 one of trauspor- 
tation for life. I W, R. 48. 

379. The sentence of death reduced to transportation for life in a case of mur- 
der committed rather by way of retaliation for injury, than under the influence of 
any worse passion. 6 W, R. 46. 

380. A sentence of death was commuted into one of transportation for life in 
the case of a prisoner who committed murder in the belief that the deceased was a 
wizard and the cause of his child^s illness, and that, by killing the deceased, the child’s 
life might be saved. 6 W, R. 82. 

CONTEMPORANEOUS (sentence) 

381. Contemporaneous sentepces aretiot justi%)d by the Penal Code, 3 TF.7?.13. 

382. An accused person cannot be punished, first on a charge for rioting, and 
afterwards on a charge of hurt, when the latter is included in the former, 17 IF*. R. 59. 

383. Where substantially but one offence has been committed, and the acts, 
which are the basis of one charge, are the same which form the basis of another 
charge on which the prisoner has also been convicted, cumulative sentences on each 
charge should not be passed. Where prisoners were convicted under S. 224 P. 
C. for escape, S. 226 P. C., fur rescuing from lawful custody, and under S. 353 P. C. 
for using criminal force in so doing, and sentenced to separate punishments under 
each section. Held that the prisoners had only done one act, and were guilty of 
only one offence, and should only have been found guilty under S. S. 224 and 225 
of “escape” and “rescuing’', respectively, and sentenced accordingly, C B, L, R.A, J. 
14;9 if. iJ. 12. 

384. A cumulative sentence under S. 143 P. C. (being a member of an unlaw- 
ful assembly) and under S. 353 (using criminal force against a public servant) was 
upheld by the High Court 16 dP. B. 60. 

385. Where prisoners are charged both with rioting, being armed with dead- 
ly weapons, an^ with causing hurt by shooting, and their conviction of the latter of- 
fence rests solely on the fact of their belonging to a party by ooe of whom (not one 
of the prisoners) fire arms wet^ used, is is wrong to pass a cumulative sentence and 
to punish the^irisoner both for the rioting and for the causing hurt The punishment 
should be for either one or other of those offences. 9 W. M, 33. 

LIMIT {of sentence for offence which is made up of semral offences) F.C, S, 71. 

386. S. 71 P. C. applies to the case of a person charged with “ house-break- 
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ing** under S. 457, and committed on the iame occasion, under. S. 380 of 

the Penal Code. I B. B. S7. 

SEPARATE (senfmces) 

387. A double sentence for theft and mischief is illegal and improper. 6 Tr.R.5. 

388. Separate convictions and sentences under S.S.429 and 379, and under S. 
457 and 380 of the Penal Code, were set aside ; and the convictions under 8. 429 
in tile former case, and under S. 457 in the latter, alloiN^d to stand. 8 W, i?. 31. 

389. Separate sentences cannot be awarded in one case for abducting a child 
in order to take property from its person ( S. 369 ), and theft after jireparation to 
cause death to(8. 382), where the evidence shows that the act was one and the same. 
The sentence under the latter section was cancelled, there being no evidence of any 
preparation having been made to oause^death Ac. within the meaning of that section. 
8 W, R 84. 

390. Sentences of imprisonment may be accumulated beyond the period of 14 
years, notwithstanding S. 46*" 0. (>r. P.C., which limit has reference only to sentences 
passed simultaneously, or passed upon charges tried simultaneously. 7 If. K. 1. 

301. Whore the accused stole property at night belonging to two different 
persons from the same room of a house. It was held that he could not be sentenced 
8e|>aratcly as for two offences of theft. 11 If. R. 38. 

392. Tn addition to punishing a Police Ofticor with fine under S. IGl P. 0. 
for taking a brilie, the Joint Magistrate, in his administrative capacity, ordered liU 
dismisstd. Hold that the order of fine and the order of dismissal should not be treat- 
ed as one senteuce beyond the competency of the Joint Magistrate to pass. 
5 If. Ji. 4. 

393. Where several persons were tried together and convicted, under S. 147 
P. (/*., of rioting, and two of them were sentenced to pay each a fine of Rs. 50, or in 
ilcfault of [)iiyinent to undergo rigorous imprison meat for a month, and the others 
wore sentenced to a severe imuish men t, Jhe Sessions Judge eutertainod an aj»peal 
by all the prisoners, being of opinion th^t the tehf, under S. 41 If O. Cr. P. C. as to 
whether a case is appealabJo, is tho maximum sentence passed in it : 

The High C/Ourt annulled the order of tho Sessions J udge passed with reference 
to those of the accused who h.id been only fined Ks. 50, and re.storod tho original 
sentences pas.sod upon them. 7 D, R. A. J, 35. 

394. Conviction and sentence both for rioting and for grievous hurt upheld, 
the punishment being on the whole not more severe than might properly have been 
awarded if tlio conviction had been for grie\oiis Imrt only. 5 If. R. 18. 

305. There is nothing illegal in passing separate senteuces^ for kidnapping and 
for selling for purposes of prostitution. 7 If. R 194. 

306. Where prisoners are convicted of separate offences, a separate sentence 
blnuihl bo }>as8od on each case with a direction that the imprisonment in the second 
case should oouimcnce on tho expiration of that in the first and so on. 4 M.R.App.^7. 

397. Whore a prisoner convicted of ^‘house-breaking in order to commit theft'', 
and ot ‘Theft'’, bjth offences being portions of one contiuuous criminal act, was sen- 
tenced, on the firvst head of charge, to one years’ rigorous imprisonment, under S. 
457 P. C\, and on the second head of charge to receive twenty stripes, under S. 2 of 
the Whipping Act j tho separate sentences (though not illegal) wera disapproved of^ 
as contlury to tho spirit and intention of the Whipping Act. 5 B. R. 83. 

SEVERE {iefUence) * 

398. The offence of uttering forged documents requires in this country to b© 
punished with the severest punishment allowed by law. 3 If. R. 13. 

^ See S. 314 N* Cc. P. €. t Sec 
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399. . The offence of altering one part of a document executed in two 

for the mutual security of both the parties concerned, deserves to be severely punish • 
od,17tF. JS. 58. 

400. Where a quiet peaceable man, suddenly and without the least motive 
provocation, runs-a^muck against all around him, his case is different from aft or> 
dinai'v case of deliberate murder deserving of the extreme penalty. 8 IF. JJ. 53. 

401. A sentence o? thtWe* year’s imprisonment is not too severe a punishtnen 
for a deliberate attempt to pervert justice by fabricating in one office false state - 
nients to be designedly and corruptly used in another. 8 IF. i?. 18. 

402. Severe senteneo of transT^rtation for life in a case of aggravated dacoifcy 
confirmed as required by the state oT the district. 6 IF. li, 9* 

SEKTENCE {in cuses of convietton of certain o ffences) 

AFrnAY {sentence in cate of) 

403. In on affray respecting laifd, one party were the aggressors, and th 
other side (had the affair not ended fatally) would have been in the legal exercis 
of the right of defence of property and would have been entitled to the benefit o 
S. 104. C. Held that one year's ligorous ini])risonraent was sufficient puuishmen 
for the latter. 1 IF. li. 34. 

DAOoiTY (tenience in cate of) 

404. In a case of dacoity, a sentence of 14 years’ tranBjKiHation was held illegal 
and reduced to 10 years’ transportation under S. 395 P. C. 6 IF. li. 88 ; 13 W, B. 27, 

FALSE EviDEXCE {sentence in case of ) 

405. A false statement by a witness, as to his position or ohamoter ought not 
to bo punished so severely as a false charge on a false claim. 5 IF. 1?. 95. 

40G. A deliberate mis statement made in a court of justice, whether it tends 
to endanger the life and property of others, pr to dofqat and impede the progress of 
justice is not an offence which shouTd bo liglktly passed over. But fotra simjde rais- 
statement from whieh no such inferences can bo drawn, a comparatively liglit sontonoo 
will snllice, particularly, where the prisoner pleads guilty and throws himself on tho 
mercy of the court. 7 IF. R. 37. 

rAi.SE EVIDENCE, ATTEMPT TO FABRICATE {8ente7ice in Case of) 

407. The terra of imprisonment for attempting to fabricate false evidence for 
the purpose of bcingiuse<l m a stage of judicial proceeding, cannot extend beyond one- 
half of 7 years. 3 IF. li, 59. 

HURT, GRIEVOUS {sentence in case of) 

408. The amount of jiuniahment for cutting off a wife’s nose for intriguing 
with another lunn, depends on tho time of tho commission of the grievous hurt, whe- 
Iher at tlie instant or long after the husband found himself dishouered. 4 IF. IL 17. 

. KIDNAPPING {seutenro in case of) 

409. Tho maximum sentence prescribed for the offence of kidnapping should 
only be awarded in a case of the most aggravated nature. 8 IF. A. 3. 

* MURDER {serdence in case of) 

410. On A conviction for murder, the only punishments that can legally he 
awarded are death or transportation for life. 14 IF. R. 2. 

411. A sentence of transportation other than for life^ is illegal in the case of 
a prisoner convicted of murder. 0 IF. ft, 85. 

412. Tlie punishment of death should not he inflicted in a case where there 
wag no intention to cause death, but merely a reckless assault with a deadly weapon 
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wbkh inflicted » bedd/ injurj bkelyin the ordinal^ ootirse of nature death, 

aw. RM. 

413. Where a prisoner convicted of murder, against the opinion pf the A«m. 

iors, was sentenced to transportation for life, the High Court reduced the sentence 
to ten yeanf rigorous imprisonment, remarking on the iieverity of the Penal Code 
and on the necessity of administering it so as to make it apply to the various grada- 
tions and degrees of orimo in this country. 7 W, R, 4^ * 

PREVIOUS ooNvicnoir (Hntmoe in case o/) 

414. An offender is only liable to enhanced punishmeifr under S, 75 P. C. for 
an ofleuoe punishable under c. 1 7, after having b^n punished with imprisonment 
for the same offence or for an offence punishablfl under the same Chapter. 5 WJl. 66, 

415. To justify enhanced punishment under S. 75 P. C. on account of previous 
conviction, both convictions must be of offences punishable under cs. 12 and 17 of 
the code, and oomitted after the code came into operation. Z W . R. \1 ; i W . R. ^ . 

416. To warrant a sentence awarding * additional punishment under S. 75 P. 
C. as on a second conviction, the evidence that there was a previous conviction 
against the accused under the Penal Code must be clear and precise. 14 IF. 12. 7. 

417. A prisoner convicted, under S. 380 P. C., of theft in a building used for 

the custody of property, was sentenced, under 8. 75, to fourten years* transportation, 
as ho had been previously convicted thirteen times of offenses now punishable, under 
Chapter 17 of the Code, with imprisonment for three years or ^upwards; — Held that, 
as all the previous convictions were prior to the passing of the Penal Code, the 
present offence vras not punishable under S. 75 P. C. 4 12. 11. 

418. Sentence of transportation for 14 years under S. 392 P.C. annulled, as the 
offence for which such sentence was passed was not committed subsequently to any 
conviction ; and S. 75 had, therefore, been improperly applied. 

Semblo, that a Sessions Judge cannot (under S. 75 P. C. or otherwise), by 
amalgamating sentence which he is competent Oo pass upon a prisoner with a sen- 
tence under wh^ioh such prisoner is alrbady undergoing imprisonment, and commut- 
ing the latter sentence, condemn such prisoner to a longer peliod of transportation 
than he is liable to suffer for the crime of which he has last been convicted. 5B.R. 36. 

419. Where a first class Subordinate Magistrate sentenced a prisoner to six 
months* rigorous imprisonment, under S.457 P.C., and, finding that the prisoner was 
liable to enhanced punishment under S. 75 P. C,, sentenced the prisoner to six 
months* further imprisonment, under S. 46 0. Or. P. C., the latter sentence was* set 
aside by the High Court. 5 M. R. App. 3. 

RAPE {eentence in case of) * 

420. Under S. 8. 57, 376 and 611 of the Penal Code, a sentence of 10 years* 
transportation or of 5 years* rigorous imprisonment may be passed for the offence of 
attempt to commit rape; but a sentence of 7 years* rigorous imprisonment commu- 
taWe under S. 69 P.C. to 7 years* transportation is illegal. lOW.iR. 10; 1 B,L. R. Jpp,5. 

SENTENCE {possed in dbsmtx of accused ) N. Cr. P, 0. S. 46* 

421. When the proceedings in a case tried by a Subordinate Magistrate are 
submitted, under S. 277 O. Cr. P. C. to a District Magistrate to pass sentence upon 
the aoous^, the accused is entitled to be present at the passing of such sentenoe be- 
fore the District Magistrate. 7 B. R. A. «/. 31. 

SOLITAEY CONFINEMEOT. P. C. S. 73. 

o 

422. Solitary oonfiaement most aot be impowd for the whole term of e per- 
•oa’e impiieontaent. TJadet S. 74 F. G. it ia to be impoeed at intUTale. ZS,L.B. 
d,J. 42 
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THANSPOr.TATlON. 

liiPRIRONMEKT (irayispoi'futioH when map be atport/rti' tnsteaif of) P. C, *S'. 5^^. 

423. To biiug S. 60 P.C. into o|>eiation,the {'uinslimt'nt AwaHed on one otTeneo 
iklone must be 7 years’ inipiisonment, and cannot l»o made up by adding two sentences 
together and then cojninutyig to amaJgainated period to transportation, 2 IT. A*. 1. 

424. Under S. 59 P, (\ ]it» sentonco of transportation for a ahortor period than 
7 years can be passed on hny^Harge. Tboretoie, whurt‘ a piiso»>er was convicted on 
separate charges of giving f.il^e evidence in a judicial pioceeding under B.193P,(\ and 
of foigery under S. 4d7 Pd\ nnd sentenced to seven years’ tinnspoitation for tbe first 
offence, and a furthei jieiiod of transportation for 3 years for the second oflence, tbo 
second sentence was quashed as lUeg »1. 8 IT. /i. 2. 

425. A sonteneo of trans]»oi tation for two peiioils each of 7 years, one Rcntcnco 
to couunence after the expiration of the othm, is not warranted hy S. 46 (b (b*. P. 
C., iliat scoli(*n allowing hucli Rentohces onl\ when llie penalties consist of iwpri- 
ioninent. 11 If. ]i. 10, 

426. A sentence of transj‘ort4rii(5n under S. S. 112 and 59 P. C. cannot ex- 
ceed 10 years. 5 If li. 16. 

427. Neither under S. 307, nor under S 304 P, can a prisoner be senten- 
ced to 14 years’ transpoi tation, flic puniHbmcut awaidable under those scctiouR being 
transportation for life, or ligorous iinpi isonment lor 10 jiMrswitb line. 7 W, It. 41. 

428. Traii.s])ortation ran only be hnbstilnt<‘d ftu* iniprisoninent wlicn the oflend- 
er is bentcnced to at lei'll 7 years’ imj>risonnient in one case. 3 If./i. 41. 

429. A senteiK'o of tiai-sp u fation rannot be less than 7 years. To bring S. 59 
r C. into opeiation, tin* punisliincnf awarded in eaeli oHence alone luimt be not lesfi 
than 7 yeaitt' impusonnnMit. A g**ncral Hcutenee of transportation for two or more 
ofleuces, wlu n only one of the punishmeuts awarded is 7 years’ inipiisoumont, is il- 
legal, o ir. U, 4 1. 

MHiOATioN ^if Hf iitnirr <f iranspo) lalla'ii) 

430. The High (Jourt has ncPpower, even wlu*ie theio is groi^d for doing so^ 
to niitigati' a senfenco of tiansportution for life passed on pcrsoiiH found guilty of 
murder. 16 If. i*. 65. 

WHirilNO. 

431. In order to legalize whip[)ing in nddition to inipiisoumeiit in the case of 
ft second conviction, the ofloneo must l>c the same in both cases. 4 If. li, 2(1; 

M. R. App 1.39. 

432. Whipping cannot be added to a sentence of im]»risonrnenl in tbo case of 
a first conviction for tlic offence under jiunihinnont. 1 If. A. 24. 

.433. Whijiping may be substituted for any other punishment for the oflcnce of 
theft in dwx^lhng- house. 3 If. E. 36. 

434. On a reference by a Sessions Judge, a sentence of whipping in addition to 
one of ligoions impiisonmcnt, m the case of an otfeir e specified in .S. 2 Act Vf. of 
1864, was annulled : as the ofience was not couiiaitted after previous conviction. 3 
B. li, 38 j 4 A. R. 5. 

435. S. 3 Act Vr of 1804- doe.s not allow of whipjnng in addition to imiirison- 
ment in the case of £► fresh con\iction. 2 \V, li, 03. 

436. S. 4 Act VI of 1804, applies to juvenile as well as to adult ofiTenders. 
That section does not apply to cases in which the secot id conviction is for an 
offence committed previously the first conviction. 7 R R, A. J.70, 

437. A prisoner convicted of ^ theft in a dwelling-house” who has previously 
been convicted of simple theft" is not thcrt'by rendered liable to whipping, uadtjr 
Act VI of 1864 S. 3. 7 B. R, A. J. 68. 
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43S, FoJlo'vs till' Full B{‘nch Decision rulinp; that \\lien a person avIjo bns been 
proviouHlv e -nviripd (S. 4 Act VI 1804) is a secon<l time convicted at one time of 
*t\vo or more olitMu-es’ he may he [)iinisherl uith only one ^\hippin!^^ in (uNifhnto any 
other jHjiii^^hiiH nt to which, nnclc'r S. 40 0. Or. 1\ C , ho may he liable. 14 h . 11 7. 

4;i9 A WMitence of whipping under S. 4 Act VI of 1 804 can only he inflicted 
in addition to other punishment on a second conviction of*t he otTenoes, specified thoro- 
in, when the Ihst ofience w’as einnmitted some time pjevion^ to the second conviction, 
though after the passing of the Indian Penal Code, l‘-I 11. 08; 3 IL L. R, Jpp. 1 19. 

410. IIel<l hy the majority, that when a person who has not been ‘‘ previously 
convictral/’ (vulr S. 4 Act VT ot 1801) is convicted at one time of two or more oflen- 
ce.s, it is illegal to fienlcncc him to whipping for one of tlieso (jffenees, hi addition 
to impriHonnient or fine for tlio other or otl»er.s;*l)ut it is not illegal to sentence liiin 
to whipping in Hen of all othrr jmwnjfnient.^. Ibdd, fnithei, that when a person 
who has hecn '‘previously convicted,” is convicted at one time of two or more onhii- 
ccR, Ire may he jiunished with one, hut only ong'w’hi[)piiig, In addition to any oilier 
])iinishmcnt to wdiicli, under 8. 4G 0. Cr. ho may he liahle. 9 W .H.F. B.RA\. 

441. Held [Kemp and Phear, J. J. dhi'tenting) that notwitliwtandiijg S. 4G 0. 
Cr P. (\ a ])erson eouvieted at the same time of two or more' othmees jiunishahle 
under the Ihmal ('’ode niav, in addition to the punishments i>rc'sci ibed by the Penal 
(hxle, be sentenced to whipjiing under Aet VI of 1^04. The Pond Code and the 
Code of Criminnl Pioeednre must be read as it the whiy>ping Art f nmed ti ]'nit of 
the Penal (^xle from the date of its emolmout, nud S. IG of tin' Code of t'liinimil 
Pioceduri' is a[)p1i(’able to all ofb-iices uixl jrunislnm nts as pr(‘sciihf‘d hy the Ihn.ii 
Code in its present and amended form. J5 IT. Ji F F. R S9 ; 7 1). L. li IGo. 

442. A Deputy Magistrate passed a senteiiee ()f six months rigorous nnjrrison 
niout and \v)iij)[)iug of 20 strijx's on a ]»crson whom he eoinictcd of house-breakin/. 
The Sesfsions Judge on ayipeid set asuto the sentenci* of whipping and foinmuted that 
portion of the sinitence into ou(‘ of rigorous imprisonment — for .3 months* Ihld that 
tJio Sevdons Judge acted rightly in setting aside the scntenci* of wlnppiig , tlio 
conviction was a first convieliogof the (ftlence; Unt t hat the (‘omimibition ol the sen- 
fence of whipptTTg into one of 3 moiilln^ rigorous iiujirisonment amoiiuted to an en- 
hancement of tlie Kentenee which had been yiassed by the Deputy Alagistvat(', and 
was theieforo illegal, liaving regard to S, 419 (>. (h. J*. ( '. The High Dourt accord- 
ingly set aside the sentence of 3 months’ additional rigorous impris-mmenL 15 IlMG 7. 

443. In passing a sentence of whipjiing in adilition to .six months’ imprison- 
ment, a Deputy Magistrate ordered that tho prisoner sbo^dd be brought hcfoio linn 
at the termination of the im})nsonmcnt, and that the senU iice of wiiip])ing should 
then he carried out : On tho recommendation of the Se.ssions Judge (wlio referred 
to 8.S. 305 and 310 Act X of 1872\ tho Highrourt cancelled tlie sontcuee of wdiip- 
ping as living bocomo inoperative and incapable of being (anied out. 20 ID. K 72. 

444. A sentence of Hogging cannot be carried out after the expiry of the limi^ 
of 15 da^'s from date of sentence provided in H.9 of ActVT. of 18G4. G JPE.App. 38^ 

445. Section 12 of tho wdiippingAct refers to the court by wdiich a case is tried 
in tho first instance, and not to a Court of Ajipeal. 15 If. R 7 ; G R. L. li. App. 95. 

44G. In tho case of a conviction of attempting to commit house-breaking by 
night, w^ith intent to commit theft, a sentence of wnippiug was annulled, as being 
illegal. 3 B. R 37. 

447. As a rule, before Hogging is given as an additional puuisUment, tUero 
ought to 1)0 formal evidence upon the record of the previous convictions relied on. 
The conviction and identity ol tho prisoiun ought to he proved in the regular way. 
A mavG kgfeuth no evidence whatever. 15 W. h. 52, 53, 






